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The Kingdom of Belgium, the Kingdom of the Netherlands, and the Grand Duchy of Luxembourg have been geographically, culturally,
and economically interconnected for a long historical period. Their union, which later became known as Benelux, dates back to 1943 with the first
common customs agreement signed. In 1960 Benelux Treaty was implemented mostly in the form of economic cooperation, but in 2010 this
Agreement was updated and expanded, and justice became one of the main topics of cooperation, in addition to economic and financial issues.

In this scientific article the peculiarities of constitutional control in each of the three countries were considered in detail, the historical and legal
origin of this control was investigated. Attention was paid to the peculiarities of each of the Constitutional Courts of Luxembourg and Belgium, as
well as the reasons for the absence of «constitutional review» as part of the general judicial system of the Netherlands.

The author also drew attention to how constitutional control was created and legally established in countries with such a form of government
as a constitutional monarchy, and it was also investigated how democratic the institutions of constitutional control are in these countries, based
on the reports of the Venice Commission.

Such foreign scholars as Comella V. F., Uzman J., Gerkrath J., Thill J., and others studied this topic. In addition to the reports of the Venice
Commission and scientific articles by foreign authors, some legislative acts of these countries and their Constitutions were analysed.

The research of constitutional control in these countries is interesting due to the importance of the institution of constitutional justice through
the prism of defining the concept of such a form of government as a constitutional monarchy, which is present in all three states mentioned
in the article (the Kingdom of the Netherlands has been a parliamentary constitutional monarchy since 1848; the Kingdom of Belgium - since
1830 due to the events of the Belgian Revolution; the Grand Duchy of Luxembourg - since 1868). However, due to the reforms in these countries
that are currently taking place in the field of constitutional control, this topic is relevant and requires further research.
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KoponisctBo benbris, KoponisctBo Higepnangis i Benvike Mepuorctso Jltokcembypr Bynm B3aemonos’s3ani reorpadivHo, KynbTypHO Ta eko-
HOMIYHO MPOTSFOM TPUBATIOFO ICTOPUYHOTO NepioAy. IXHil cotos, skui nisHile cTas Bigomuil sik BeHintoke, 6epe caiit noyaTok y 1943 poui, konn
6yno nignucaHo nepluy cninbHy MUTHY yrogy. Y 1960 poui [orosip Berintokcy peanizoByBaBCcs nepeBaxHO y popMi eKOHOMIYHOTO cniBpobIT-
HuuTBa, ane B 2010 poui us Yroga 6yna oHoBrneHa Ta po3LUMPEHa, | NPaBOCyAAs CTano OfHIiEl0 3 rOfIoBHUX TeM cniBnpaLi, KpiM eKOHOMIYHMX
Ta (piHaHCOBMX MUTaHb.

Y Uit HayKOBil CTaTTi AeTanbHO PO3rNsHYTO 0COBNMBOCTI KOHCTUTYLLINHOTO KOHTPOITH KOXHOI 3 TPbOX KpaiH, AOCNIOXEHO iCTOPUKO-NpaBoBe
NMOXOOXXEHHS LIbOrO KOHTpOIto. byno 3BepHeHO yBary Ha 0cobnmBOCTi KOXHOro 3 KoHcTuTyuinHux cyais Jllokcembypry Ta Benbrii, a Takox pos-
FMSAHYTO NPUYMHW BiACYTHOCTI «KOHCTUTYLLIMHOMO KOHTPOMIO» SIK YaCTWUHM 3aranbHoi CyfoBoI cucteMu HigepnaHais.

Byno npupineHo ysary Tomy, sik 6yno CTBOPEHO Ta 3aKOHOAABYO 3aKPIiMNIEHO KOHCTUTYLLIMHWIA KOHTPOIb y KpaiHax 3 Takol hopMoto npas-
NiHHA SK KOHCTUTYLIMHA MOHapXisl, @ TakoX AOCHIAKEHO, HACKINbKN EMOKPATUYHUMU € IHCTUTYTU KOHCTUTYLIMHOTO KOHTPOMIO B LMX KpaiHax,
cnyparyYmnch Ha 3BiTU BeHeuiaHCbKOI kKOMICIi.

[aHoto Temoto 3aimanucs Taki 3apybixHi B4eHi, sk Komenna B. ®., YamaH [x., lepkpat Ix., Tin [x. Ta iH. Okpim gonosigen BeHewjiaHcbkol
KOMICii Ta HayKOBMX CTaTew iHO3eMHMX aBTOpiB, Oyno NpoaHani3oBaHO AesiKi 3aKOHOAABYI akTW LyX KpaiH Ta ixHi KoHCTuTyuii.

[ocnimxeHHs KOHCTUTYLIMHOMO KOHTPOSO LMX KpaiH € LikaBUM Yepe3 BaXNMBICTb iIHCTUTYTY KOHCTUTYLIMHOMO NpaBOCYAAs Kpidb Npusmy
BM3HAYEHHS MOHATTS Takoi hopMM NPaBRiHHA Sk KOHCTUTYLIHA MOHAapXis, WO HasiBHa B YCiX TPbOX Aepxas, Npo ski nae mosa y crarTi (Kopo-
niscTBo HigepnaHzis € napnaMeHTCbKOK KOHCTUTYLIIMHO MoHapxieto 3 1848 poky; KoponiscTBo benbrist — 3 1830 poky vepes nogii benbrincebkoi
pesontovii; Benuke Mepuorctso Jltokcembypr — 3 1868 poky). [MpoTe y 38’A3ky 3 pechopmamm B Lyx KpaiHax, fki 3apa3 BiabyBatoTbes y cdepi

KOHCTUTYLIAHOTO KOHTPOIIO, Lt TeMa € akTyanbHOo Ta noTpebye noganbLlumnx JOCHiAKeHb.
KntouyoBi crnoBa: beHintoke, KOHCTUTYLIMHUI KOHTPOSIb, KOHCTUTYLINAHI CyAW, KOHCTUTYLINHE NpaBo KpaiH BeHintokcy.

Main part. The Kingdom of Belgium, the Kingdom
of the Netherlands and the Grand Duchy of Luxembourg have
historically had many close political, economic and cultural ties.
In 1958, a political and economic union of these countries was
formed under the name «Benelux». Although countries are close
to each other in geographical location, the form of government,
and form a joint Benelux union, constitutional control in these
countries differs somewhat. Peculiarities of constitutional
control in each of these countries, we will explore in this paper.

Regarding the form of constitutional control in these
countries, I agree with the following opinion: Belgium
and Luxembourg, due to the fact that they have separate
specialized bodies (Constitutional Court) for exercising
constitutional control, have an Austrian (centralized) model
of control. As for the Netherlands, V.F. Comella writes that «...
The two remaining countries, the Netherlands and the United
Kingdom, are exceptional in that they have no system
of constitutional review of legislation. The Constitution
of the Netherlands explicitly prohibits judges from setting
aside legislation on constitutional grounds...» [1, p.462].

The Belgian Constitutional Court originates from
the Court of Arbitration, which was constitutionally introduced
in Belgium in 1980, with the task of delimiting the jurisdiction
of each authority. The competence of the Arbitration Court
was gradually extended (for example, by the Constitutional
Amendment of 15 July 1988 or the Special Act of 9 March 2003)
until it received its «own section» in the Belgian Constitution
(Article 142). On 7 May 2007, the name of the Court
of Arbitration was changed to «Constitutional Court».

Analysing of Article 142 of the Constitution of Belgium
«...There is for all Belgium a Constitutional Court...», we
can say that the legislator has constitutionally enshrined not
only the establishment of the Constitutional Court but also its
territorial jurisdiction.

The main subject of consideration of the Constitutional
Court is conflicts between laws («statutes» in Special act
of 6 January 1989 on the Constitutional Court), federal
laws («decrees» in Special act of 6 January 1989), and rules
referred to in Article 134 of the Constitution of Belgium, as
well as between the federal laws themselves and between
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the rules referred to in Article 134 themselves. The Court also
monitors the non-violation by the above-mentioned legislative
acts of Articles 10 (absence of class differences, equality
of Belgians before the law, and equality of men and women),
11 (exercise of rights without discrimination), and 24 (freedom
in the field of education) of the Constitution. For some reason,
the legislator pays detailed attention to the control over
violations of these 3 articles [2].

Still, Article 1 of the Special Act of 6 January
1989 on the Constitutional Court extends the Court’s
jurisdiction: the Court’s frame of reference for direct
review of the constitutionality of legislation is now not just
Articles 10, 11 and 24 of the Constitution, but the whole
of Title II (Articles 8 to 32) and Articles 171 (the requirement
oflawfulness regarding taxation), 172 (the principle of equality
in tax matters) and 191. The constitutional amendment
of 6 January 2014 extended the jurisdiction of the Court to
an a priori review of regional referendums (Article 39bis)
and the review of decisions of the House of Representatives or
its bodies concerning the election expenditure for the election
of that legislative assembly.

InterestingisjudgmentNe 62/2016 (about Treaty onstability;
demand for annulment; admissibility; primacy of EU Law;
national identity). Several citizens and non-profit organizations
asserted that the strict budgetary objectives established in
the Fiscal Compact would lead to the authorities no longer
being able to fulfil their constitutional obligations in terms
of fundamental social rights (Article 23 of the Constitution).
In the Court’s view, having an interest as a citizen or a person
who has the right to vote is likewise not sufficient, because
the challenged acts have no direct effect on the right to vote.
Nonetheless, the Court considered whether the challenged acts
interfered with any other aspect of the democratic rule of law
which would be so essential that its protection is in the interest
ofall citizens. Parliament is indeed the only constitutional body
empowered to approve the annual budget and set medium-term
budgetary targets, and although the Fiscal Compact provides
detailed targets and deficit reduction, it leaves national
parliaments completely free to draw up and approve budgets.
The Fiscal Pact not only creates a rigid budgetary structure but
also imposes certain powers on the EU institutions, as allowed
by the Constitution (Article 34). However, the Court’s main
conclusion, in this case, is that «...under no circumstances can
there be any discriminatory violation of the national identity
contained in the basic political and constitutional structures or
of the fundamental values of protection that the Constitution
affords to any person...» [3, p. 779].

Constitutional control in the Kingdom of the Netherlands
is very specific, as it is constitutionally absent. According to
Article 120 of the Constitution of the Netherlands «...The
constitutionality of Acts of Parliament and treaties shall not be
reviewed by the courts...» [4].

Theavailabilityofsuchanarticleinthetextofthe Constitution
of the Netherlands has some historical circumstances.
Jerfi Uzman considers that this article «...is a fairly clear
expression of a rooted legal tradition dominated by downright
scepticism about the role of the courts in a democracy...».
This scepticism appeared for the first time in the (1798)
Constitution of the Batavian Republic, the predecessor
of the Kingdom of the Netherlands, but roots of such legal
tradition went from the «British—Frenchy idea: «...ultimately in
1814-1815 by the new Constitution for what was eventually to
become the Kingdom of the Netherlands, the ‘French’ idea
of a strict separation of powers, involving an extremely modest
role for the courts, remained...British constitutional law has
always inspired many an architect of the Dutch constitution.
Central to the British tradition is of course the doctrine
of parliamentary sovereignty. This Anglo-French coalition
ultimately won...and the prohibition of judicial constitutional
review, currently displayed by Article 120, was a fact...»
[5, p. 261-262].

The European Commission for Democracy through
Law in its Opinion «on the Legal Protection of Citizens,
adopted Venice Commission at its 128th Plenary Session»
Ne 1031/2021 considers that this Article 120 of the Constitution
of the Netherlands «...makes the Netherlands the only
Council of Europe and Venice Commission Member State
that completely excludes constitutional review...». In fact,
constitutional review is exercised by the Advisory Division
of the Council of State that provides a priori advice on
the constitutionality of bills. But the main problem is that
Council «...will not systematically be asked for advice also
on later amendments in Parliament...often unconstitutionality
is revealed only in the practice of the application
of laws...» [6]. But this problem is somewhat alleviated
by Article 94 of the Constitution of the Netherlands, which
establishes a monistic system through which Dutch courts will
not apply national law when it is contrary to international law,
in particular, the European Convention on Human Rights.

This paradox of combining «constitutional prohibition
of constitutional control by courts» with an «introduction
of important changes through court's decisions, at the level
ofdecisions ofother constitutional courts» isexplained by Janneke
Gerards: «...The explanation for this paradox can be found in...
traditional openness to international law. It often has been said
that this openness is due to the small size of the Netherlands,
its closeness to the sea, and its history of international trading.
This combination accounts for a strong orientation to foreign
countries as well as a great interest in international regulation
of trade matters and peaceful international relations. The
Netherlands see a strong role for themselves in international
law, and supporting the development of the international
legal order forms an important part of its foreign policy. This
orientation even finds its expression in the Constitution, which
explicitly states that the Dutch Government «shall promote
the international legal order»...» [7, p. 216].

The only Constitutional Court in the Kingdom
of the Netherlands is the Constitutional Court of Sint Maarten,
according to Articles 127, 128 of the Constitution of Sint
Maarten (On October 10, 2010, became a self-governing state
with significant autonomy (status aparte) within the Kingdom
of the Netherlands).

Returning a little to the function of the Advisory Division
of the Council of State, it should be noted that its function
is not inherently similar to that would be performed by
the Constitutional Court. Jurgen C.A. de Poorter writes that
«...The Council of State only gives advice and thus does
not issue binding judgments. The Government is not bound
to adhere to the advice of the Council of State and has only
the obligation to justify any deviations from the advice in
a report. This means that the context in which the Council
of State conducts its constitutional review is fundamentally
different from that in which a constitutional court would
operate. The advice from the Council of State plays a role in
the political, not legal, domain...» [8, p. 92].

Constitutional review in the Grand Duchy of Luxembourg
is based on Article 95ter of the Luxembourg Constitution:
«...The Constitutional Court decides, by means of opinion...
on the conformity of laws with the Constitution...». But
this provision is limited to Article 2 of the Law of 27 July
1997 on the organization of the Constitutional Court: «...The
Constitutional Court decides, according to the procedures
determined by this law, on the conformity of laws with
Constitution, with the exception of those which carry
the approval of treaties...» [9]. Jean Thill and Jorg Gerkrath
write that the peculiarity of the Constitutional Court
of Luxembourg is also that judges «...are selected from
the judges of ordinary and administrative courts and continue
to serve as ordinary judges...», and therefore in fact «...they
sit as «part time» constitutional judges...» [10, p. 1139].

Here is an example from the case law of the Court.
Theoretically, the Constitutional Courtanswersonly thequestion
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of the conformity of laws with the Constitution and is
therefore not called upon to refer a preliminary question to
the Court of Justice of the European Union. However, in one
case (decision Ne 119 of 16 June 2017 in the case of emission
quotas) the Constitutional Court was forced to first apply to
the Court of Justice of the European Union with a view to
setting the framework for compliance with the law under
reference with European legislation before analysing its
compliance with the Constitution.

The process of constitutional reform is currently
underway in Luxembourg, which also affects Chapter VI
of the Luxembourg Constitution. It is proposed to supplement
Article 95 of the Constitution with the following sentences?:
«...(3)The Constitutional Court shall settle conflicts
of attribution in the manner determined by law...(4)The
powers of the Constitutional Court may be extended by a law
adopted by a qualified majority, which collects at least two-
thirds of the votes of the members of the Chamber of Deputies,
and votes by power of attorney are not allowed...(8)The
provisions of laws declared unconstitutional by a decision
of the Constitutional Court shall lose their legal force on

the day following the publication of this decision in the forms
prescribed by law, unless the Constitutional Court orders
another postponement by the Constitutional Court...» [11].

Conclusions. Thus, despite some proximity and similarity
of countries in the form of government, constitutional
control in each of the Benelux countries has its own
characteristics. Thus, the Constitutional Court of Belgium
has only recently received a new name, and also considers
the constitutionality of laws only concerning a specific list
of articles of the Constitution; the Kingdom of the Netherlands
does not have its own Constitutional Court, but only in one
of its autonomies; The Constitutional Court of Luxembourg
does not review the constitutionality of laws approving treaties
and is also affected by major constitutional reform.

However, it should be noted that despite such features
of constitutional control in the above-mentioned countries,
these states use different ways to overcome the defects
of their systems of constitutional control (constitutional
reforms, expansion of legislative restrictions, or monism etc.).
Benelux countries are still considered states with a high level
of democracy and the rule of law.
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