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Over the past fifty years, organ transplantation has become a common practice of a worldwide nature, which brings tremendous benefits to
hundreds of thousands of patients. The use of human organs for their subsequent transplantation has been steadily increasing over the past two
decades. Organ transplantation is the most cost-effective method for treating kidney failure at its final stage. At the same time, it is the only current
treatment of renal, pulmonary and heart failure in their final stages.

In connection with the marked increase in recent years in the practice of treating patients through the transplantation or transplantation of
seized human cells, tissues or other materials, most states, including Ukraine, felt the need for a new and more specific legislation.

Transplantology is a division of medicine that studies organ and tissue transplantation, as well as a branch of medical practice, which consists
in the practical realization of operations for the seizure and further transplantation of anatomical material. When transplanting an organ or tissue,
there are a number of issues that require resolution: the volume of personal rights and freedoms of the recipient and the donor, their guarantees;
legal regulation of medical manipulations; moral and ethical issues; like that. Therefore, this most complex type of medical intervention needs
most of all normative detail and legal consolidation.

Key words: transplantation, organ transplantation, anatomical materials, relations in field of transplantation of anatomical materials.

3a oCTaHHi M'ATAecsT poKiB TpaHCMaHTalis OpraHiB ctana 3BMYaNHOK MPaKTUKOK BCECBITHBOTO XapakTepy, sika MPUHOCUTb BENUYE3HY
KOPUCTb COTHSIM TUCSY MaLieHTiB. BUKopuUCTaHHS NIOACHKMX OpraHiB Ans ix noganbLuoi TpaHcnnaHTalii nocnifoBHO 36iMbLLyBanocst 3a OCTaHHi
ABa fecaTuniTTa. TpaHcnnaHTauis opraHis sBnsie co6oto HanbinbLl peHTabenbHWi MeToz NikyBaHHA HUPKOBOI HeJOCTaTHOCTI Ha ii 3aBepLuans-
Hill cTapii. BogHovac BOHa eAVMHUIA Ha JaHWiA Yac crocib NikyBaHHS! HUPKOBOI, NEreHeBoi | cepLeBoi HeOCTATHOCTI Ha iXHill 3aBepLUanbHii cTagii.

Y 3B’3Ky 3 MOMITHMM 3POCTAHHAM OCTaHHIMU POKaMW MPaKTUKW MiKyBaHHSA MaLEHTIB LLMISXOM TPaHCMNaHTalii Y nepecagkn BUMyHeHUX
MIOACBKUX KMITUH, TKaHWH abo iHLWMX MaTepianis, GinbLUicTb AepxaB, 30kpeMa i YkpaiHa, Bia4ynu HeobxigHICTb y CTBOPEHHI HOBOTO i GinbLu cne-
LmdiYHOro 3aKoHOAaBCTBA.

TpaHcnnaHTornoris € po3Ainom MeANLMHY, LU0 BUBYAE TPAHCNAHTAL0 OpraHiB i TKaHUH, @ TaKOX € rany33to Men4YHOI NPaKTUKW, Lo Nonsirae
y NpaKkTU4HOMY BUKOHAHHI onepaLwiii i3 BUny4YeHHs Ta NoAanbLUoi Nnepecaaky aHatomiyHoro martepiany. Mig Yyac nepecagku opraHa Yv TKaHUHW
MoCTaEe Ljina H13ka NuTaHb, siki NoTpebyoTh BUpILLEHHS: o6car ocobucTux npae i cBobog peuunieHTa Ta JoHopa, iXHi rapaHTii; npaBoBe perynto-
BaHHS MEMYHUX MaHINynsLii; MopanbHi  €TUYHI NUTaHHs Towo. ToMy Lel HaaCKNaaHW BUG MEAVNYHOIO BTPYYaHHS Yu He Hanbinblue notpe-

6ye HopMaTMBHOI AeTanisalii Ta NPaBOBOro 3aKpinyeHHs.

KntovoBi cnoBa: TpaHcnnaHTavisi, TpaHCnnaHTaLis opraHiB, aHaToMiYHi Matepianu, BiGHOCUMHU y cdepi TpaHCNNaHTaLii aHaTOMiYHUX MaTe-

pianis.

The relevance of the topic is associated with the urgent
need to reform the field of organ transplantation. Currently,
this area of medicine is of paramount importance, since it is
the only chance to save a person with certain diseases. The
state must make great efforts to move the transplant from
the point of stagnation where it is now. The shortcomings of
administrative and legal regulation, the incorrect and incom-
plete implementation of the law create enormous difficulties
for the effective and full functioning of transplantology, and
sometimes even make its existence impossible. One of the
issues that need to be addressed in the near future is the defini-
tion of the concept of transplantation and the scope of regula-
tion of this issue.

An analysis of recent research and publications indi-
cates that a large number of scientists in their work empha-
sized the need for the earliest possible reform of the legisla-
tion on transplantology, namely: V. Glushkov, S. Grinchak,
D. Kobyakov, N. Margatskaya, I. Mishchuk, O. Pelagesha,
S. Tikhonov, B. Todurov, V. Shumakov etc. On the basis of
this, it is necessary to single out the most significant points
concerning the essence of the problem being studied.

The purpose of the article is to determine the signifi-
cance of the concept of transplantation, its main meaning and
essence, and also the main types of anatomical transplanta-
tion should be highlighted on the basis of the relationships that
have emerged today.

Essential material. The term transplantation comes from
the latin. “transplantare” — to replace and greek. “logos” —
knowledge, teaching. The essence of this method is to trans-

plant an organ or tissue (graft) taken from a donor to the recipi-
ent, or it may consist in the transplantation of cloned tissues or
artificial implants (electronic, metal, etc.), which is carried out
(most often) by surgical intervention.

According to the large medical encyclopedia, under trans-
plantology it is necessary to understand the branch of biology
and medicine that studies the problems of transplantation and
develops methods for preserving organs and tissues, the pos-
sibility of creating and using artificial organs [1, p. 142].

By definition, the World Health Organization, transplanta-
tion is the transfer of living or dead tissue or organ between
persons of the same or different species [2]. Organs or tis-
sues that are used for transplantation can be taken from both
a donor-corpse and a live donor. According to Article 1 of the
Law of Ukraine “On Transplantation of Organs and Other
Anatomical Materials of a Person” dated July 16, 1999. Trans-
plantation is a special treatment method consisting in trans-
planting a recipient of an organ or other anatomical material
taken from a person or an animal [3]. And according to the
new law “On the Application of Transplantation of Anatomi-
cal Materials to Man” dated May 17, 2018, transplantation
should be understood as a special treatment method consisting
in transplanting human anatomical material from a donor to a
recipient and is aimed at restoring human health [4].

The Additional Protocol to the Convention on Human
Rights and Biomedicine regarding the transplantation of
human organs and tissues defines the term “transplantation”
as the complete process of removing an organ or tissue from
one person and implanting this organ or tissue to another per-
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son, including all procedures for preparation, preservation
and storage [5].

In our opinion, transplantation should be understood as a
system of medical manipulations for the extraction and transfer
of biological material from a donor to a recipient in their viable
state and the further implementation of diagnostic, measures
and therapeutic manipulations for their normal functioning.

The special nature of the legal regulation of transplantation
is brought about by the fact that an organ or tissue transplant
operation concerns two people at the same time: the donor
and the recipient, this method of treatment differs from oth-
ers, and the usual “doctor — patient” treatment process in the
field of transplantation looks like “donor — recipient — doctor”.
This fact determines the existence of the point of view that
transplantation is closest to the legal science of all medical
disciplines; therefore, therefore, it needs more precise legal
regulation [6, p. 98].

Today in the legal literature there is no single point of view
on the nature of the relationship arising from the transplanta-
tion of anatomical materials. The thoughts of scientists divided
into several camps. Currently, there is no unambiguous deci-
sion on their regulation by a specific branch of law.

The question of transplantology in the prism of criminal
law was dealt with by such scientists as S. Hrinchak, A. Mus-
ienko, G. Chobotareva, etc. They carried out a thorough work
to determine the extent of public relations in the field of trans-
plantation covered by criminal law. In particular the composi-
tion of the crimes of Articles 142—144 of the Criminal Code
of Ukraine (concerning responsibility for the illegal conduct
of experiments on a person, violation of the procedure for the
transplantation of organs or tissues of a person established by
law, violent donation), grounds and procedure for imposing
liability [7]. Proceeding from the legal relationship regulat-
ing this branch of law, it should be noted that its norms are
aimed primarily at the protection of transplantation relations,
the prevention of the commission of crimes in this area and the
imposition of penalties in case of violation.

Equally important are the achievements in constitutional
law, which include the constitutional rights and freedoms of
each citizen fixed at the level of the Basic Law of the country,
regardless of race, color, political, religious or other convic-
tions, sex, ethnic and social origin, property status, place of
residence, language and religion. Given the provisions of the
Constitution of Ukraine, we can conclude that the protection
of the rights of citizens in the field of transplantation of ana-
tomical materials is the responsibility of the state and plays
a prominent role in the system of realization of citizenship
of their constitutional rights, since: 1) it is connected with
the provision of the right to life; 2) constitutional rights and
freedoms are aimed at ensuring the protection of the physical
integrity of a person (potential donor / recipient) both in life
and after death. The Constitution establishes that every person
has an inalienable right to life (Article 27), freedom and per-
sonal integrity (Article 29), in particular in the exercise of his
right to medical interference or prohibition of its implemen-
tation, health care, medical insurance and medical assistance
(Article 49). The basic law declares the basic principles and
provisions that can both be given to a certain range of rights
(Article 28), and to restrict their implementation, in particular,
the disposal of their own body (Article 64) [8].

Some part of the legal relationship in the field of transplan-
tation of anatomical materials is in the area of financial law.
It regulates relationships related to material security, funding
and sponsorship in this area.

The field of labor law covers the relationship of medical
personnel with health care establishments licensed to conduct
economic activities in medical practice, which provides for the
right to provide medical care through the use of transplanta-
tion and / or transplant related activities.

Some researchers believe that transplantation relations are
civil-lawful. So, according to M. Bryukhovetska legal relation-

ship of transplantation and donation has a number of civil-law
features:

— legal equality of the parties. The parties are indepen-
dent of each other, endowed with a separate set of rights and
responsibilities, have no dependence on each other. All sub-
jects of legal relationship (donor, relatives, health care insti-
tution and recipient) have equal opportunities in realizing
their rights.In this case, one cannot agree with the author, but
it should be cited as a counterargument to M. Maleinawords,
who points out that the administration of the health care insti-
tution has the power of authority and implements it in relation
to its employees [9, p. 88];

— free expression of the parties. Characterized in the
given person’s right to be a donor of organs or tissues or to
refuse at will from it. No person can be compelled to do so
against his will;

— dispositive. Determines the ability of the parties to
establish the nature and nature of their relationship within the
limits permitted by law;

— aspecial nature of the connection between actors;

— the special nature of the protection of violated rights
[10, p. 71].

However, in our opinion, this position is not sufficiently
reasoned. Like most researchers, we are inclined to believe
that relations in a series of transplantation of anatomical mate-
rials to a person are of an administrative and legal nature.

One of the representatives of this position is A. Pelagesha,
who claims that the field of transplantation is subject to admin-
istrative and legal regulation, because:

“a) is a set of social relations arising from the need to per-
form a transplant;

b) within the framework of transplantation there are public
relations that can be regulated by law;

¢) covers the most important social relations arising at this
moment to the greatest extent affect the interests of society
and individual citizens. For society it is said about the need to
ensure the possibility of transplantation in cases where other
methods of treatment of a patient are unpromising. For an
individual patient, of course, this becomes a matter of life in
general” [11, p. 7].

I. Mishchuk in support of his position cites a number of
principles in the field of transplantation, which characterize
the presence of an authoritative character of legal relations:

“1) the taking of organs can be carried out by medical insti-
tutions established by the ministries of health, which guaran-
tee that the resuscitation of a potential donor and the statement
of death, including the so-called cerebral, will correspond to
the highest professional level and be carried out with the maxi-
mum degree of responsibility;

2) the team is a doctor of the alleged donor and establishes
(ascertains) death, must be isolated from the transplant team
(these are completely different medical teams);

3) the moment of death is determined by the commis-
sion, headed by the head of the intensive care unit and which
includes several specialists selected in advance for this pur-
pose” [12, p. 8].

In our opinion, the relations studied in the field of trans-
plantation of anatomical materials are of an administrative and
legal nature.

The sphere of transplantology, like any other type of public
relations, requires legal regulation. So, the main factors influ-
encing the need to regulate this sphere can be divided into two
categories:

— factors that have already been formed, they include
moral and ethical, medical and legal, such as a statement of
brain death, the duration of artificial support for human life,
the intensity and duration of resuscitation measures, deci-
sions to turn off life support equipment, permission to collect
organs, etc.;

— factors that have arisen recently, they include the exclu-
sion of the human factor in the distribution of organs between
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recipients, forecasting risks for related donors, determining
the legal status of organs and tissues after separation from the
donor’s organism, the legitimacy of using donations of living
people, the danger of criminalization of transplantation, the
moral aspect of transplantation xenografts, use of cells remote
from human embryos.

In essence, administrative and legal relations in the field of
transplantation of anatomical materials to a person are organi-
zational relationships, because they are the expression of the
boundaries within which the organizational impact of govern-
ment entities on the relevant objects of the transplant sphere
occurs. So, an example is the function of the central executive
body that implements the state policy in the field of provid-
ing medical care with the use of transplantation and carrying
out activities related to transplantation in the search and distri-
bution of anatomical materials for a donor-recipient joint, as
well as the search and acquisition of a sample of hematopoi-
etic stem cells for a joint donor-recipient pair in Ukraine and
abroad (Article 9) [4].

A systematic analysis of the legislation of our country
gives reason to distribute administrative and legal relations in
the field of transplantation of anatomical materials in several
varieties.

Among legal scholars at the present time, there is no uni-
fied approach to the delimitation of transplant relations by
type.

In particular, G. Anikina identifies transplant relations in
the area of:

1) autotransplantation — consists in the procedure of trans-
planting its own anatomical material within one organism (for
example, skin grafting from one part of the body to another
in cases of burns or using parts of its own tissues, bones for
plastic surgery);

2) isotransplantation (hemodialysis) — a combination of
medical procedures for the transfer of anatomical material
between genetically close organisms (for example, the transfer
of organs or tissues between identical twins);

3) allotransplantation (heterologous) — the relationship
associated with the transfer of anatomical material between
organisms belonging to one species, however, differ geneti-
cally and immunologically;

4) xenotransplantation — associated with the transplanta-
tion of anatomical materials of animal origin (for example,
using the valves of the heart of pigs);

5) transplantation of fetal materials and the taking of ana-
tomical materials from the dead person [13, p. 7]. The above
classification can be conditionally called “systematization of
various types of grafts”.

The scope of the law is somewhat at odds with this clas-
sification, as defined in Article 3, that relations in the field of
transplantation include: transplantation of anatomical materi-
als to humans; carrying out other activities related to trans-
plantation; obtaining anatomical materials for the manufacture
of bioimplants; xenotransplantation.

The following are not included in the circle of legal rela-
tions: donation of blood and its components and activities
related to their use; transplantation of reproductive cells,
gonads, living embryos; autotransplantation; implantation;
sampling of anatomical materials for scientific and diagnostic
studies; activity of cord blood banks, tissues and human cells.

When systematizing the approaches of various scholars to
the question of systematization of these legal relations, the fol-
lowing distinction criteria can be distinguished:

1. By the subject composition of donors and recipients:

— the subject is an adult;

— the subject is a person who, in accordance with the
procedure established by law, is recognized to be partially
capable;

— subject aged 14 years (minor);

— the subject is a person recognized to be legally inca-
pable under the procedure established by law;

— the subject is under the age of 14 (minor face).

By the type of objects:

transplantation of regenerative objects (bone marrow);
transplantation of non-regenerative objects (even —
lungs, kidneys, single — liver, heart);

3. By the type of donor:

— transplant “ex mortuo”— a transplant is taken from a
deceased person (a donor-corpse);

— transplant “ex vivo” — a transplant is withdrawn from a
living donor:

— family donation (from close relatives, family members);

— cross-donation.

4. By the type of transplant:

— extraction and transplantation of organs (or organ com-
plexes: heart-lung);

— extraction and grafts;

— extraction and transfer of cell cultures.

The Law of Ukraine “On the Application of Transplanta-
tion of Anatomical Materials to Man” (Article 13) establishes
a separate procedure for the application of transplantation of
anatomical materials for various subjects.

For the implementation of transplant relations in relation
to persons under the age of 14 (minors) or recognized in the
prescribed manner as partially capable, the law requires the
consent of the subjects themselves, not their relatives or rep-
resentatives.

For persons recognized to be incapacitated, the inclusion
of a psychiatrist in the consultation of doctors is also required
in order to make a decision on the use of transplantation as an
exclusive treatment for the patient.

In a separate category should be allocated to persons in
emergency condition, that is, there is a direct and inevitable
threat of death. In this case, the provision of medical care is
carried out without the consent of the recipient, his parents or
persons representing him.

In case of a categorical refusal of the recipient to apply a
transplant to him, despite explanations of the attending physi-
cian about real serious consequences for him in case of refusal,
the recipient must submit a written statement on refusal to pro-
vide him with medical care through transplantation.

In case of refusal of parents (legal representatives), whose
consent is required for transplantation to the recipient, when
there are real chances of serious consequences for the recipi-
ent, the head of the health facility should immediately contact
the guardianship authorities. The guardianship authorities,
within 24 hours from the moment of application of the head of
the health care institution, decide on the provision of consent /
disagreement on the operation.

The issue of legal relations in the field of child donation
(minors and minors) is not clearly regulated in the legislation
of Ukraine. Transplantation of a child from an adult can be per-
formed as a general rule from a donor-corpse or from a related
donor. However, there are certain features, since a kidney or part
of the liver can be transplanted to a child from an adult, but the
heart, lungs, trachea cannot be transplanted. The issue of ascer-
taining the death of a child is also not clearly settled, it is pos-
sible in this case to use the general rule established in the Order
of the Ministry of Health “On the establishment of diagnostic
criteria for brain death and the procedure for ascertaining the
moment of death of a person” [14]. In some countries, children
may be donors, for example, in Japan, where it has been permit-
ted since 2009 or in the United States. In the Russian Federa-
tion, a bill was introduced that also allows child donation.

Conclusion. In different countries, the donation of such
subjects is determined unequally. So, in Greece and Turkey it is
allowed, and in Poland and Germany is prohibited. Legal rela-
tions with such a subject require additional regulatory and detail-
ing to protect and respect the rights of this category of persons.

In legal relationships where the donor is a living person —a
close relative or family member of the recipient (family dona-
tion), the decision on the admissibility of transplantation is

N
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made by a council of doctors based on the results of tests of
the donor-recipient for immunological compatibility.

However, in practice this is not at all the case, since doc-
tors, fearing criminal responsibility for violating the procedure
for transplantation, refuse to carry out transplantation without
a fact confirmed by a court of kinship.

There are cases when the recipient has a forum of an
immunologically compatible related donor, then a consulta-
tion of doctors makes a decision on the use of cross-donation.
Recipients who claim to apply a cross-donation procedure to
them must be included in the Unified State Transplant System.
The procedure for applying this type of donation should be

regulated by the Cabinet of Ministers of Ukraine, but at pres-
ent there is no such by-law. This means that the implementa-
tion of cross-donation is frozen and cannot be implemented.

The scientific and practical significance of the classi-
fication carried out by the types of administrative and legal
relations in the field of transplantation allows unifying and
streamlining these legal relationships. In addition, such sys-
tematization allows not only to effectively and thoroughly
carry out improvements in the field of transplantation of ana-
tomical materials, taking into account the peculiarities and dif-
ferences of such legal relations, but also to carry out its legal
regulation in different ways.
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OCOBJIMBOCTI PEAJII3AIIIT ITIPABA HA CBOBOAY MUPHHUX 3IPAHb
B YMOBAX NPOBEJEHHS OINEPALIII OB’€JTHAHUX CHUJI

SPECIFICS OF THE RIGHT REALIZATION TO FREEDOM OF PEACEFUL ASSEMBLY
IN THE CONTEXT OF A UNITED FORCE OPERATION

Onnumenko C.M., npoBiinuii HayKoBuii ciBpPOGITHUK
HayKOBO-OpraHizauiiinoro Bimuiiay

Hepoicasnuil Haykogo-0ocnionuil incmumym MBC Vkpainu
3100yBay

Hepoicasnuil Haykogo-0ocnionuil incmumym MBC Vkpainu

Y craTTi 3giiicHeHo cnpoby aHanidy 0cobnuBocTi peanisauii npaBa Ha cBo6oAy MUPHKX 3ibpaHb B yMoBax NpoBeAeHHs onepauii O6’eaHaHux
cun. Po3rnsiHyTO NONoXeHHs! 3akoHoAaBCTBa YKpaiHu, O pernaMeHTyoTb NopsifoK NpoBeAeHHsI MUPHUMX 3ibpaHb B yMOBax «3BUYaiHOro» npa-
BOBOTO pexuMy (MITUHIM 3a60pOHsiE NuLLEe Cya), MPaBOBOMO PEXMMY BOEHHOMO CTaHy (MITUHIM 3a60pOHSiE BiiCbKOBE KOMaHAyBaHHS Ta BiINCbKOBI
aaMiHicTpauii, 3rigHo 3i ¢T. 8 YmHHOro 3akoHy «[lpo NpaBoOBMIA PEXVMM BOEHHOTO CTaHy») Ta NPaBOBOMO PEXUMY HaA3BUYAMHOMO CTaHy (MiTUHIM
3abopoHsie cya abo iHWKI opraH, ki Moxe OyTy BUSHAYEHW Y 3aKOHOAABCTBI). HaromoleHo Ha ToMy, Lo npobnemm 3axucTy npas i cBobog
MIoAMHK, 30KpeMa # npaBa Ha MUPHI 3ibpaHHs, 0coBMBO 3arocTpuUnNMCh B yMOBaX TMMYaCOBOI OKynaLlii YacTUHU TepuTopii YkpaiHu Ta BiiCbKOBOI
arpecii Pociiicekoi Pefepalii B okpemmx paiioHax [JoHeupkoi i JlyraHcbkoi obnacten, Lo Npu3Beno A0 3pOCTaHHSA PU3SKKIB HEMPOMOPLIAHOIO
obMexeHHst npaB i ceobof.

Cnupatounch Ha HaBefeHy XPOHOMOriYHy NOCMIAOBHICTb eTaniB NpOTUAIT BiliCbKOBIW arpecii Pocilicbkoi ®enepalii B Mexax AHTUTepopuc-
TU4HOI onepaii, onepauii O6’egHaHMX cUn Ta B MPOMIXOK YNPOBaKEHHS1 BOEHHOTO CTaHy, NpoaHaniaoBaHo 0cobn1BOCTI peanisalii npasa Ha
MVPHI 3i6paHHs Ha «NPUPOHTOBIN» TepUTOPIi. Ha NpakTM4YHMX NpUKnagax BUCBITIIEHO CynepeyYHiCTb Mix 06’€KTMBHOK NOTPe6OoI0 BperynoBaHHs
nopsiAKy NPOBEAEHHS! MUPHMX 3i6paHb y «NPUPOHTOBKX» palioHax i 6pakom HeobXiAHWUX NPaBOBKX MeXaHi3MiB, L0 NPU3BOAWTbL [0 HEOBIPYHTO-
BaHOro 0bMexeHHs Npasa Ha MUPHiI 3ibpaHHS, 30kpema, (PakTU4YHOro BCTaHOBIIEHHS [03BIfIbHOTO MOPSAKY NPOBEAEHHS Takux 3ibpaHb. OTpumani
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