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The article deals with the analysis of legal regulation of life imprisonment under the standing CC of Ukraine, firstly, in the context of the legally
defined purpose of punishment. It is stressed that application of exemption from the further serving the punishment to the life convicts is limited.
The legal position of the ECHR concerning granting clemency to life convicts in Ukraine is analysed, and as a result the arguments in favour
of improving the clemency procedure are proposed. It is substantiated that the factually served term of punishment should be counted in the term
of imprisonment, appointed in case of substituting life imprisonment for imprisonment for certain term. As well, the author pays attention to the issue
of determining the term of imprisonment in case of substituting the life imprisonment, as far as the legislator fixes only the minimum limit of this
term. In this aspect the norms of the criminal law lacks the legal certainty, consequently the legislator should define the maximum imprisonment in
such cases. One more issue concerns the subject of granting clemency, as far as under Part 1 Article 50 of the CC of Ukraine a court is the only
subject of imposing a punishment. The author grounds that granting the President of Ukraine the right to clemency is substantiated, as far as
he acts on behalf of society and in respective cases he, depending on kind of clemency, factually either renew the convict's right to freedom,
or creates the prerequisites for this in case of serving the respective term of imprisonment for which the life imprisonment is substituted under
the clemency procedure. Moreover, the issue of the criteria of defining the term of imprisonment in case of substituting the life imprisonment is
considered, as far as this requires the special training. It is noted that this issue is partially solved by the fact that the preliminary consideration
of clemency motions is provided by the Presidential Commission on Clemency Issues, as a members of which as well the lawyers are appointed.

Key words: life imprisonment, imprisonment for certain term, exemption from the further serving the punishment, clemency, counting
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CTaTTio NPUCBAYEHO aHanisy NpaBoBOro PerynioBaHHs JOBIYHOTO No3baeneHHs Boni 3a YuHHUM KK YkpaiHu, Hacamnepen y KOHTEKCTi 3aKo-
HOAABYO BM3HAYEHWX Linel nokapaHHs. HaronoleHo Ha 0BMexeHOCTi 3acTOCYBaHHS 3BiMbHEHHS Bif NOAAbLUOro BiAbyBaHHA nokapaHHA A0
3acymkeHux AoBivHo. MMpoaHanizoBaHo npasoBy nosuuito ECIMJT Woao NOMUNYBaHHS 3acyAXeHUX [0 AOBIYHOTO no3baBreHHst BoMi B YkpaiHu,
Y KOHTEKCTi YOro HaBeeHO apryMeHTW Ha KOpUCTb HeoOXiAHOCTI BAOCKOHANEHHs npoleaypy nomunysaHHa. OBrpyHToBaHO, WO (akTuyHo Bia-
OyTUIN CTPOK NOKapaHHs NMOBUHEH ypaxoByBaTWUCS Y CTPOK No3baBneHHs BOMi, NPU3HaYeHoro y nopsiaKy 3aMiHu AOBiYHOMO no3baBrieHHs Boni Ha
no3baBneHHsa BOMi Ha NEBHWUI CTPOK. TakoX MpoaHani3oBaHO Npobrnemy BU3HAYEHHS CTPOKY No36aBneHHs BOMi y MOPSAAKY 3aMiHU JOBIYHOMO
no3baBneHHs BOMi, OCKiNbKM 3aKOHOAaBeLb yka3aB NiLLe Ha MiHIManbHy MeXy Liboro CTPOKY. Y LibOMy po3yMiHHI HOpMaM KpUMIHaNbHOrO 3aKOHY
Hpakye NpaBoOBOi BU3HAYEHOCTI, @ TOMY 3aKOHOAABELb MOBUHEH BU3HAYUTN MaKCUManbHWUIA CTPOK No3baBneHHs BOMi y Takvx Bunagkax. e ogre
MUTaHHs1 CTOCYETbCS Cy0’ekTa MOMUNYBaHHS!, azxe, 3rigHo 3 4. 1 cT. 50 KK YkpaiHu, cy6’ekTom 3acTocyBaHHs nokapaHHs € nuie cyn. O6rpyHTo-
BaHo, L0 HaAaHHs NpaBa Ha nomunyBaHHs came Npe3naeHTy YkpaiHv € BUnpaBaaHum, agxe BiH BUCTYMaE Bif iMeHi cycninbCcTea Ta y Bianosig-
HUX BUNafKax 3anexHo Bif BUAY NOMUIYBaHHS (hakTM4HO abo NOHOBIIOE 3acymKEHOr0 Y npaei Ha ocobucTy cBoboay, abo CTBOPOE NepeayMoBu
NS UbOro, Wo MoXyTb ByTu peanizoBaHi 3acymxeHuM y ManbyTHboMy, TOOTO y pasi BiabyTTS BiANOBIAHOTO CTPOKY No3baBneHHs BoMi, Ha SKWiA
y NopsiaKy NOMUNyBaHHs 3aMiHeHe JoBiYHe no36asneHHs Boni. OKpiM TOro, NOPYLIEHO NUTaHHS NPO KPUTEPIi BUSHAYEHHSI CTPOKY NO36aBMNeHHs!
Yy pasi 3aMiHu A0BIYHOTO No3baBNeHHs BOMi, OCKiNbKK Lie noTpebye cnewiansHoi NigrotoBku. 3ayBaxeHo, Lo L npobnema 4acTKoBO BUPILLYETHCA
TUM, LLIO NONEepeaHii po3rmnsj KNonoTaHb Npo NomMunyBaHHs 3giicHioe Komicia npu MpeanaeHToBi YkpaiHy y NUTaHHAX NOMUyBaHHS, 40 cknagy
AKOI MPU3HAYaTLCA TAKOX i FOPUCTY.

KntouyoBi cnoBa: foBiYHe No36aBneHHsI BOMi, N030aBMNEHHsI BOMi HA NEBHWI CTPOK, 3BiNbHEHHS Bi NoAanbLIOro BiAOYBaHHS NOKapaHHs,
NOMWITYBaHHS, 3apaxyBaHHs CTPOKY (hakTU4HO BiAbyTOro nokapaHHs.

Life imprisonment is the severest kind of punishment
under the standing Criminal Code of Ukraine (further —the CC
of Ukraine). Among the other factors its severity is determined
by the sufficient restrictions of applying the number of kinds
of exemption from serving the punishment and exemption
from the further serving the punishment, that are: the kinds
of exemption from serving the punishment related to proba-
tion; parole; exemption from the further serving the punish-
ment by substituting the unserved part of punishment for
milder punishment, as well as on the ground of a law on
amnesty. Moreover, it is with life imprisonment that legisla-
tor associates the sufficient restrictions concerning exemption
of person, who has committed the crime, from criminal liabil-
ity due to the expiration of the prosecution terms, as well as
concerning the exemption from serving the punishment due
to the expiration of the accusatory sentence execution terms.

If one considers the stipulation of life imprisonment,
particularly its indefinite duration, from the point of view
of Part 2 Article 50 of the CC of Ukraine, which discloses
the purpose of punishment, one can arrive at conclusion
that legislator in fact considers the correction of sentenced
for life person, as one of the sides of punishment purpose,
to be generally impossible. Hence, the legislator shifts
the focus to retribution and preventing such a person from

committing criminal lawbreaking that can be achieved by
the way of its life isolation. At the same time the standing CC
of Ukraine foresees the exceptions to the mentioned above,
to which one can attribute the following kinds of exemption
from the further serving the punishment: due to the illness
(Article 84 of the CC of Ukraine) and on the ground of clem-
ency act (Article 87 of the CC of Ukraine). It is worth stressing
that legislator has prescribed the clemency procedure only in
general, consequently a number of issues, related to this king
of exemption, remain unsolved.

One of these problems was raised by the European Court
of Human Rights (further — the ECHR) in the case of Petuk-
hov v. Ukraine (No. 2) of March 19, 2019. It goes about that
under Part 2 Article 87 of the CC of Ukraine due to the clem-
ency act the life imprisonment can be substituted for depri-
vation of liberty for the term not less than 25 years; under
Paragraph 2 Point 4 of the Regulation on the Procedure
of Granting Clemency in case of sentencing person to life
imprisonment, the clemency petition can be submitted after
serving not less than 20 years of the appointed punishment. In
this case the ECHR supported the applicant’s statements that
clemency procedure lacks the clarity and predictability, as far
as from the content of the legal norms it is unclear whether
the 25 years term of imprisonment in case of clemency is to
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be calculated from the moment when the sentence execu-
tion started or from the date when the clemency is granted.
In the first case the general length of serving the punishment
amounts to 25 years, and in the second case it is equal to
45 years. As well the applicant states that it is unclear whether
the parole is applicable in this case. If this kind of exemption
is applied, the calculation of its terms will differ sufficiently
depending on which one of the two mentioned above ways
of calculating the terms of serving punishment is applied
(Points 157, 176 of the judgment) [1].

The mentioned problem of calculating the imprisonment
terms in case of granting clemency to the persons, sentenced
for life, is quite burning. Considering the contemporary state
of legal regulation, the solution to this problem should be
sought in the context of the criminal legal norms system analy-
sis, as well as of their system relations with the other branches
of law legal norms. Besides, the actuality of this question is
raised by the fact that as in April 2019, there were 1541 per-
sons imprisoned for life in Ukraine, and due to this indicator
Ukraine holds the first place in Europe [2].

Considering the raised issue, we can put forward the fol-
lowing arguments:

1. The norms of the standing CC of Ukraine regulates
the cases when the terms of the factually served punishment or
custody (pre-trial detention) shall be taken into account. These
cases are the following:

a) counting the partially or fully served punishment under
the previous sentence in case of appointment the punishment
within the so-called “broken” multiple criminal lawbreakings
(Part 4 Article 70 of the CC of Ukraine);

b) appointing the punishment according to the rules of mul-
tiple sentences, as far as only the unserved part of punishment
under the previous sentence should be attached to the new sen-
tence (Article 71 of the CC of Ukraine);

c) counting the term of custody in the term of punishment
(Part 5 Article 72 of the CC of Ukraine);

d) appointing the sentenced person punishment under
the new law, that mitigates criminal liability (Part 3 Article 70
of the CC of Ukraine);

e) counting the term of applying the coercive measures
of medical character to a person in the term of punishment in
case of his recovery and sending him for the further serving
the punishment (Part 4 Article 84 of the CC of Ukraine).

The similar norm is contained as well in the Criminal
Executive Code of Ukraine (further — the CEC of Ukraine).
It goes about the norm concerning counting according to
Article 72 of the CC of Ukraine the term of custody and the term
of pursuing under guard to corrective center in the term of pun-
ishment (Part 2 Article 58 of the CEC of Ukraine).

The norms of the Criminal Procedural Code of Ukraine
(further — the CPC of Ukraine) fix the same provisions. They
are the following:

a) about counting the term of recovered person's stay-
ing in the medical establishment if he sentenced to arrest,
restriction of liberty, holding in disciplinary battalion for
the servicemen or imprisonment in the term of punishment
(Part 3 Article 515 of the CPC of Ukraine);

b) about counting the term of sentenced person's stay-
ing in the medical establishment while serving the impris-
onment punishment in the term of this punishment (Part 1
Article 540 of the CPC of Ukraine);

c) about counting the time of holding the extradited person
on the territory of the requested state while solving the issue
on extradition to Ukraine, as well as the term of his transfer-
ring to the general term of serving the punishment, appointed
by Ukrainian court sentence (Part 1 Article 577 of the CPC
of Ukraine);

d) about counting the term of staying in custody in Ukraine
in case of considering the request concerning foreign state
court’s sentence execution to the general term of punishment
(Part 6 Article 603 of the CPC of Ukraine).

The stated above confirms that the terms of the factually
served punishment, as well as the terms of restricting personal
liberty on the other grounds, shall be counted either in term
of the factually served part of punishment or while appointing
the punishment. It is determined by the very fact that the right
to liberty and personal inviolability is one of the inalienable
and immutable human rights that are guaranteed and can't be
cancelled (Articles 21, 29, Part 2 Article 22 of the Constitution
of Ukraine). This right can be restricted only in the exceptional
cases foreseen by a law. The state treats such cases as excep-
tional in their sense, the validity of these rights restriction
is verified by a court and if such restrictions are groundless,
the person obtains the right to certain compensations. Conse-
quently, it is justified that such restrictions, even if there are
the legal grounds for them, shall be taken into account while
appointing the punishment, as far as the critical difference in
the mechanism of factual influence of custody and serving
the punishment of imprisonment can hardly be found — both
are the restrictions of the person's physical freedom.

2. If one assumes that an adult in the age of 18 years is sen-
tenced to life imprisonment (under Part 2 Article 64 of the CC
of Ukraine life imprisonment is not applied to the persons that
have committed the crimes before the age of 18), and after
that this person has served twenty years of appointed pun-
ishment and then the life imprisonment for this person is
changed for twenty five years of imprisonment according
to clemency procedure, such person will be released from
the corrective colony in the age of 63 years. Considering that
according to the data of State Statistics Service of Ukraine in
2019, the average expected duration of life at birth! comprised
76.98 year for women, and at the same time for 10.06 year
lesser for men (66.92 year) [3, p. 56]. Of course, the statis-
tics may change every year due to many factors that are not
the subject of this study, and there is a tendency to increase
in life expectancy from 1990 to 2016 [4], but the prospect
of being released at this age can't be called the most optimal,
and most importantly — timely. This approach contradicts to
the declared in Part 1 Article 3 of the Constitution of Ukraine
provision, that a human, his life and health, honour and dig-
nity, inviolability and security are recognized in Ukraine as
the highest social value. Under such conditions, the interests
and aspirations of such a convict actually remain outside
the legislator's attention.

3. The analysed mechanism is closely related to one
more question to which the CC of Ukraine doesn't give
an answer: as far as Part 2 Article 87 reads that life impris-
onment is substituted for imprisonment for the term not less
than twenty five years, consequently what is the maximum
limit of imprisonment in that case? According to the gen-
eral rule imprisonment is appointed for the maximum period
of fifteen years and the exception is the possibility to
appoint the imprisonment up to twenty five years according
to the rules of multiple sentences if at least one of the com-
mitted criminal lawbreakings is particularly heavy crime
(Part 2 Article 71 of the CC of Ukraine). If one considers this
norm from this very point of view, one can arrive at the con-
clusion that in Part 2 Article 87 of the CC of Ukraine the leg-
islator has formulated one more exception. The great extent
of abstraction is considered to be characteristic of this norm,
which is being combined with factually unlimited discre-
tion, given by this norm, create the sufficient prerequisites for
the life convicts® rights restriction.

4. There is one more discrepancy related to the subject
of granting clemency. The fact is that granting the clemency
is a constitutional power of the President of Ukraine (Para-
graph 27 Part 1 Article 106 of the Constitution of Ukraine),

! The average expected duration of life at birth — is the average number of years,
the newly born persons will live, if the age rate of mortality is the same, as it was
in the year of calculation (the definition is provided according to p. 66 of the Tables
of birth, mortality rates and the average expected duration of life in 2019. Statistical
bulletin. — author's note).
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but at the same time under Part 1 of Article 50
of the CC of Ukraine the punishment is imposed on behalf
of the state by a court sentence. In this context it is worth not-
ing the terminological discrepancy, as far as in Part 1 Article 50
of the CC of Ukraine it goes about application of punishment,
in Part 1 Article 65 of the CC of Ukraine — about appoint-
ment of punishment, and in Part 2 Article 87 of the CC
of Ukraine — about substitution of punishment. Based on the con-
text and the sense of the word “to apply” in Part 1 Article 51,
Part 3 Article 52, Part 2 Article 57, Part 1 Article 58, Part 3
Article 60, Part 3 Article 61, Part 2 Article 62, Article 64,
Part 4 Article 68 of the CC of Ukraine, we can consider it to
be a synonym to notion “to appoint punishment”, especially
considering that in articles of the General Part of the CC
of Ukraine they quite often are used together, namely in Arti-
cles 52, 58, 62 of the CC of Ukraine. In return the substi-
tution of punishment is used at the stage of appointing
the punishment (Part 1 Article 58, Part 1 Article 62 of the CC
of Ukraine), as well as at the stage of its execution and serv-
ing — the last takes place actually more often (Part 5 Article 53,
Part 3 Article 57, Article 82, Article 83 of the CC of Ukraine).
This means that substitution of punishment may take place
while its appointment, as well while its very execution
and serving. These cases are not the same ones, as far as in
every case the substitution of punishment possesses its own
separate grounds and is provided within different procedural
mechanisms. It is the last of these cases that the mechanism
of life imprisonment substitution to imprisonment for cer-
tain term belongs to. Under Part 1 Article 537 of the CPC
of Ukraine the issue of punishment substituting on the differ-
ent grounds, foreseen by the CPC of Ukraine, is solved by
a court. Such legislator’s decision conforms with the unique
approach, fixed in Part 1 Article 50 of the CC of Ukraine, that
it is the court that is the subject of punishment application.
Although one can state the differences between the notions
“the application of punishment” and “the substitution of pun-
ishment”, yet essentially they are close, as far as at the cer-
tain stage it goes about the new, though more lenient, pun-
ishment which the sentenced person hasn't served before
and shall serve in future. That is why it is quite logical that it
is the court that solves this issue. Concerning the substitution
of life imprisonment the legislator has waived the approach
stated above that a court is the subject of punishment sub-
stitution. This exception can be explained by the fact that
under Articles 102 and 103 of the Constitution of Ukraine
the President of Ukraine, elected in the legally foreseen order,
is the head of the state and represents the state on its behalf,
and in particular he is guarantor of the rights and freedoms
of a human and citizen. In this context realizing his right to

grant clemency the President of Ukraine in fact acts on behalf
of society and in cases when there is no need in further appli-
cation of punishment he, depending on kind of clemency, fac-
tually either renew the convict's right to freedom, or creates
the prerequisites for this in case of serving the respective term
of imprisonment for which the life imprisonment is substi-
tuted under the clemency procedure.

In this case there is one outstanding issue, namely: what
are the criteria that shall be used by the President of Ukraine
to determine the term of imprisonment in case of substitut-
ing life imprisonment? As it seems in this case we shall fol-
low primarily the general grounds of appointing punishment
(Article 65 of the CC of Ukraine), as well as the other provi-
sions of the CC of Ukraine General part. However, one is to
be specially trained to have the necessary command of these
provisions, as well as of the other CC of Ukraine provisions.
Moreover, to appoint the lawful punishment one is to know
the tendencies of judicial practice of appointing punishment,
and generally it is important to know the principles of law.
The abovementioned requires the professional qualification
that can be obtained by means of legal education and practice,
but neither Part 2 Article 103 of the Constitution of Ukraine,
nor Part 1 Article 9 of the Law of Ukraine “On the Elections
of the President of Ukraine” formalize this requirement for
a candidate, as well as fix any requirements for education
at all. Domestic practice of state administration testifies that
it is not necessarily that lawyers are elected as the Presidents
of Ukraine. Of course, this situation is compensated by this
very fact that according to Passage 3 Point § of the Regulation
on the Procedure of Granting Clemency the qualified lawyers
as well are appointed as the members of the Presidential Com-
mission on Clemency Issues that provides the preliminary
consideration of clemency motions. To some extent this cre-
ates the certain guarantee of legitimacy of solving clemency
issues, however, the last belongs to the President of Ukraine
competence who adopts the final decision, so that the problem
don’t lose its actuality.

Conclusions. The procedure of granting clemency to con-
victs imprisoned for life should be regulated more clearly,
so that to exclude the legal uncertainty and extra discretion.
Moreover, such regulation should be provided at the level
ofthe CC of Ukraine. There are two important ways of improv-
ing the standing criminal legislation in this respect. The first
one is that the law should restrict the maximum term of impris-
onment appointed in case of life imprisonment substitution.
The second one is that the factually served term of impris-
onment should be obligatorily taken into account by the way
of counting it into term of imprisonment for which life impris-
onment is substituted.
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