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The article analyses possible ways of combating corruption in investment relations in international arbitrations, using the International Centre
for Settlement of Investment Disputes (ICSID) arbitration practice as an example. Corruption is a problem (especially relevant for Ukraine), which
penetrates into most fields of social and legal relations and has a destructive effect on them. Investment relations, which are one of the most
important in modern world, are also often exposed to corruption risks, whether during the conclusion of an investment agreement or already
at the stage of its implementation. There are often situations when the issue of possible corruption arises directly during the consideration
of an investment dispute in arbitration. The correctness of the arbitral award, as well as the degree of protection of the rights and legitimate
interests of the parties depends on the correct resolution of such issues. In addition, the presence of good practice in this area will be useful to
improve both international and national anti-corruption legislation.

Despite the obvious importance of this problem, there is currently no consensus on issues such as, for example, the burden and standard
of proof, the liability of the parties, the consequences for the parties if the fact of corruption is proved, and so on. In the article, the author analyses
the possible ways of detecting corruption during the arbitration, gives examples of indicators that may cause suspicion by the arbitrator, as well
as the most common standards of proof, which are currently known and used by investment arbitrations in different circumstances. In addition,
the author points out the possible role of the corruption argument in arbitration.

The author analyses the above-mentioned issues using examples from the practice of one of the most reliable and reputable arbitration
bodies in the world — ICSID. Using practical examples of arbitration proceedings, the author draws attention to various approaches to proving
the fact of corruption, the circumstances that influenced the decision of the arbitrators, the principles of law and doctrine that can be applied, as
well as the consequences of revealing the fact of corruption for the parties to the case.
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Y cTatTi po3rmsiHyTi okpeMi 3acobu npoTtuaii kopynuii y AianbHOCTI MiXkHapoaHUX apbiTpaxis Ha npuknagi MixkHapogHoro LEHTPY 3 yperynto-
BaHHS iHBeCTMUINHKX cnopis (MLYIC), npoaHanisoBaHo AOCBIA Ta ePeKkTVBHICTb ix 3anpoBamxeHHs. Kopynuis — aBuLle, Lo He OMUHAE XOQHOI
cdpepv CycnifnbHWX BIGHOCKH, | HaLLa AepxXaBa € OfHIEI0 3 HAaNBINbLL ypaXeHWX HEraTUBHUMM HacriAKaMy KOPYMLiHNX CXeM, Y TOMY YMCi B CUC-
TeMi 34iNCHEHHS NPaBOCYAASA Ta roCnoAapChKin AisNbHOCTI. IHBECTULINHI BIGHOCWHW, SiKi € OOHUMU 3 HaBaXUBILLMX Y Cy4aCHOMY CBITi, TaKOX
4acTo MigaaTbCs KOPYNLUINHMM pU3nKaMm SiK Nig Yac yKnaaeHHs iHBeCTULINHOT yroaw, Tak i Ha cTagail ii peanisauii. Hepigko TpannsioTbes cutyaduii,
KOMU NUTaHHS MOXIMBOI KOpynuii BUHUKae Be3nocepenHbo nif vyac posrnsay iHBecTuUiiHoro crnopy B apbiTpaxi. Big npaBunbHOCTI BUpiLLEHHS
TaK1X NUTaHb 3anexuTb CrpaBeanuBiCTb apbiTPaKHOTO PILLEHHS, @ TaKOX CTYMiHb 3aXMCTY NpaB Ta 3aKOHHUX iHTepeciB cTopiH. Kpim Toro, HasiB-
HICTb HaMexXHOoI NPaKTUKK Y LK rany3si cnpusaTuMe yOoCKOHaNEHHIO0 Ik MXKHapOAHOro, Tak i HaLioOHanbHOro aHTUKOPYMLIMHOrO 3aKOHOAABCTBA.

HesBaxatoum Ha 04eBUAHY aKTyasnbHICTb i€l Npobnemu, Ha NOTOYHMI MOMEHT BiACYTHS €QMHA AyMKa 3 TaKUX MUTaHb, SIK HAaNpuKnag Tarap
i cTaHgapT goKa3yBaHHS, PO3MOAIN BignoBi4ansHOCTI CTOPiH, HACNiaKM ANs CTOPIH, SKWO dakT kopynuii 6yae goBedeHui, Ta iH. Y cTatTi aBTop
aHaniaye MoxrmBi cnocobu BUSIBNIEHHs Kopynuii nig Yac apbiTpaxy, HaBoAUTb NPUKNaAn NMOKa3HWKIB, SiKi MOXYTb BUKIMKaTK Nigo3py y apbitpa,
a TakoX HanoLIMpeEHiLLi cTaHAapTW AoKa3yBaHHS, SKi HUHI BiJOMi Ta BUKOPUCTOBYHOTHCS iIHBECTULIMHUMY apbiTpaxamu 3a pisHnx o6cTaBuH. Kpim
TOro, aBTOP BKA3y€ Ha MOXIIMBY pOrb apryMeHTy oo Kopynuii B apbiTpai.

3a3HaveHi BULLE NWUTaHHSA NpoaHasnisoBaHo, CMMPAaKYNCh HA MPaKTUKY OAHOTO 3 HaWBiAOMILMX apbiTpaxHux opraHiB y csiti — MLYIC, wo
3aBXOM MaB BUCOKY pernyTaLito Ta BUKIMKaB AOBIPY Y MiXXHapOAHWX AinoBUX konax. BukopucToByroum NpakTWUuHI npuknagm apbitpaxHoro pos-
rMsiay, aBTop 3BepTae yBary Ha pisHi nigxoam Ao fokasdyBaHHs dhakTy kopynuii, 06CcTaBuHU, L0 BRAUHYNM Ha pilleHHs apbiTpiB, NpuMHLMNK NpaBa
Ta JOKTPUHU, SIKi MOXYTb ByTI 3aCTOCOBAHI, @ TAKOX HACNIOKV BUSIBNEHHS (haKTy KOpynuis Ans CTOPIH Y Crpasi.

KntovoBi cnoBa: kopynuisi, iHBECTWLIl, MixXHapoaHUi iHBECTULNHMIA apbiTpax, BiANOBiAaNbHICTL CTOPIH, TArap AOKa3yBaHHS, cTaHOapT
[l0Ka3yBaHHS.

There is no doubt that corruption is a serious global
problem. Corruption is an illegal activity that enhances criminal
manifestations in society, undermines positive economic
development, stimulating the shadow economy. Most
countries put a lot of efforts into the fight against corruption,
however, despite this, the above-mentioned problem remains
relevant for a long time.

At the moment, when Ukraine is slowly but surely
advancing towards European integration, the importance
of foreign investment for its economy can hardly be
overestimated. The European Commissioner for European
Neighborhood Policy and Enlargement, Oliver Warghei,
atameeting of the Ukraine-EU Association Council in Brussels
in January 2020, called the main conditions for increasing
investment in the Ukrainian economy, namely the rule of law,
the business environment and the eradication of corruption
in it. Yes, unfortunately, the high level of corruption in
the country discourages foreign investors, while in our country
the situation is aggravated by the fact that the level of trust
in the judiciary is far from satisfactory. However, a study
of the practice of ICSID, which is one of the most authoritative
and reliable investment arbitrations in the world, shows

that the problem of corruption in concluding and executing
investment agreements is relevant not only for Ukraine, but
also for many countries of the world, and currently arbitration
bodies only on the way to developing an effective mean to
combat this phenomenon.

In  their  writings, such Ukrainian scientists
drew attention to this question as O.V. Garagonich,
V.V.Kafarsky, V.V.Komarov, S.O.Kravtsov, V.V.Kudryavtseva,
O.M. Pasenyuk, D.M. Prytyka, G.S. Stefanishin,
M.G. Sudorgin, O.V. Shapovalova, and others. Among foreign
scientists, this question was studied by Gemma Aiolfi, Bruno
Cova, Yves Fortier, Emmanuel Gaillard, Paul Gully-Hart,
Joachim Knoll, Richard Kreindler, Carolyn B. Lamm, Stephan
Wilske and others.

Since 2006, when an arbitral award was made in the World
Duty Free v. Kenya case [1], it has been recognized that
corruption, regardless of whether it is proven or not, should be
taken into account in arbitration proceedings. In this dispute,
the fact of bribery was recognized by the plaintiff, who in his
testimony stated that he had received a concession agreement
as a result of giving a bribe in the amount of $§ 2 million. The
plaintiff claimed that he left a briefcase with money against

152



IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

the wall during a meeting with the President of Kenya,
and when he picked up the briefcase after the meeting,
the money was replaced by ears of corn. Kenya appealed to
the court to dismiss the claim. The ICSID requested additional
evidence and, as a result, ruled that the contract is null and void
in the absence of legal grounds and the plaintiff’s claim is
rejected on the basis of non-compliance with the procedure.
That was the first rejection of the lawsuit in ICSID on the basis
of jurisdiction.

In this article we set a goal to highlight the issues that arise
during the review of arguments about corruption in investment
arbitration using the example of the International Centre for
Settlement of Investment Dispute (hereinafter -ICSID). ICSID
is one of the autonomous international institutions, which, along
with the International Finance Corporation and the Multilateral
Investment Guarantee Agency and the World Bank itself, is
part of the World Bank Group, which is a specialized agency
of the United Nations. As an investment arbitration, ICSID
specializes in disputes between foreign investors and the states
in which they invested, on the basis of international bilateral
investment agreements on the promotion and mutual
protection of investments, in which the states have chosen
a list of arbitration institutions to which the investor can apply.

ICSID is one of the most experienced and authoritative
institutions for resolving investment disputes of ICSID along
with the Arbitration Institute of the Stockholm Chamber
of Commerce (SCC) and the International Arbitration Court
of the International Chamber of Commerce (ICC), which are
also often indicated in bilateral investment agreements.

First of all, what is meant by the “argument about
corruption”? In ICSID practice, the argument about corruption
refers to a statement by the investment company about the fact
of extortion by the government officials of the respondent
state, or the fact of giving them a bribe. The issue of corruption
may also arise on the initiative of the arbitrators, if they have
reasonable suspicions.

There is no doubt that the arbitral awards must be lawful
and enforceable, which means that the arbitrators must take
into account the arguments about corruption. Based on this,
in the event of issues related to corruption, the arbitrators
face a rather difficult task. First of all, the difficulty is caused
by the lack of a single standard of proof in international
arbitration. The most common at the moment is an approach
based on a universally recognized international standard: each
party must prove the facts to which it refers. This principle is
widely applied in national and international legal proceedings,
as well as in investment and commercial arbitration.

It should be noted that the views of scientists on this issue
vary significantly. The issue of corruption in the international
arbitration as a whole is quite controversial, because almost
all of its aspects are ambiguous and can be evaluated in
different ways. However, it seems possible to highlight
the main debatable issues, namely the burden of proof (which
of the parties bears), the consequences for the parties if the fact
of corruption is proved, as well as the liability of the parties.

As already mentioned, there is no single standard of proof.
Turning to the legal basis, we note that neither the ICSID
Convention [2] nor the ICSID Arbitration Rules [3] provide
any specific provision on the standard of evidence. Rather,
both of these documents provide the courts with the right to
set this standard on a case-by-case basis.

The lack of a single standard leads to the existence of several
approaches to determining the standard of proof in arbitration.
For example, a tribunal may use the principle of “balance
of probabilities” (for example, this approach was applied in
the case of Rompetrol v. Romania [4]), the principle of “most
convincing evidence”, which means that the arbitrator will
decide in favour of the party whose statements are more likely
to be true, and may apply a higher standard — the principle
of “clear and convincing evidence” (the so-called “American
standard”). This approach is recognized by a minority and is

used quite rarely, however, it was used by ICSID in the case
of Siag v. Egypt [5] with regard to Egypt’s allegations of fraud.
The most likely reason that this approach is not used often
that it is quite difficult to prove corruption with a high extent
of accuracy. Indeed, most often in this case, both parties
(who gave and received the bribe) have reasons to hide
the circumstances of this event. In addition, arbitration has
no right to apply coercive measures. In light of the foregoing,
obtaining direct evidence in international arbitration is
extremely unlikely.

There is another interesting approach to proving
corruption, namely the principle of “intime conviction” —
in other words, the arbitrator relies on his inner conviction.
This approach was used by ICSID in the case of Metal-Tech
v. Uzbekistan [6]. So, in January 2010, Metal-Tech filed
a lawsuit with ICSID against Uzbekistan, believing that
the decisions of the country’s authorities led to the bankruptcy
of Uzmetall Technology JV. When it became clear that some
of the facts provided had no explanation, the arbitral tribunal
asked the plaintiff to provide clarification on the contract for
the provision of consulting services with a person who was
closely associated with government officials. The plaintiff
could not give any reasonable explanation about the need for
the services of a consultant who did not have the appropriate
qualifications related to the nature of the plaintiff’s activities
in Uzbekistan, or why the consultant was paid more than $
4 million to the account of an offshore Swiss company. In
the case, the disturbing circumstances not substantiated
by the plaintiff were obvious, and the arbitrators, due to
the sufficiency of the circumstances, made an assumption
about the fact of bribery. The case was closed on the basis
of jurisdiction, the complaint of Metal-Tech, as well as
the counterclaim of Uzbekistan were rejected.

The Metal-Tech decision is important for a number
of reasons. First of all, the issue of corruption was raised
by the arbitral tribunal on its own initiative (sua sponte),
and was not announced by one of the parties. Secondly,
the court exercised its right to demand that the participants
in the process provide evidence and, having not received
satisfactory explanations from the plaintiff, made unfavourable
conclusions and decided on the fact of bribery.

The discrepancy between the various applicable standards
of evidence set out above is clearly summarized in Tokelés v.
Ukraine [7], which outlines three approaches to the standard
of proof: (i) “the usual standard, which requires the plaintiff
to convince the decision maker that his testimony is more
like truth than untruth”; (ii) “if the dispute concerns a charge
against a person or a body with high authority, the burden
may be lower, simply because direct evidence is likely to
be difficult to find”; and (iii) “the standard is higher than
the balance of probabilities”.

As mentioned above, in Metal-Tech v. Uzbekistan
the issue of corruption was raised by the arbitration court
on its own initiative (sua sponte). Sua sponte (lat. on their
own initiative) — means the actions of a judge taken without
the initiative of the parties to the dispute. Yes, the arbitrators
are not the same as judges of state courts, but at the same time
they have a duty to make enforceable decisions. Meanwhile,
the ICSID Convention provides a mechanism for reviewing
decisions, which means that the parties can seek a review or
cancellation of the decision before the decision cancellation
committee. To avoid this outcome, if one of the parties to
the dispute claims corruption, or the arbitrators themselves
suspect corruption, the arbitrators should consider
investigating such facts (including sua sponte). Moreover, it
does not matter at what stage of the arbitral proceedings such
suspicions arose — even at the final stage, the arbitrators should
conduct an investigation.

As part of the investigation, arbitrators may use different
methods, excluding, of course, coercive methods. For example,
an arbitrator may issue a procedural order to obtain additional
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oral or written information from the parties that could be
useful in confirming or refuting allegations of corruption. As
a general rule, in this situation, the parties should cooperate
with the arbitration. Arbitrators may also ask one of the parties,
mainly those who is accused of corruption, to provide evidence
in defense of their position. However, the arbitrators always
have the opportunity to ask both parties to provide evidence to
confirm their position.

As we already found out, during the arbitration, both
the party can state the fact of corruption, and the arbitrators
themselves can suspect corruption. What signs may alert
arbitrators? First of all, these are the so-called “red flags”.
In other words, some indicators of misconduct. In relation
to arbitration, they are used not only as a means to identify
facts of corruption, but also can subsequently be used as
evidence. However, the concept of “red flags” [8] can be used
not only in the context of international investment arbitration,
but also in international commercial practice. So, many large
organizations develop their own lists of red flags, for example,
in order to subsequently be able to avoid unreliable contractors.

In the context of ICSID, according to scientists, the role
of “red flags”, among other things, can play:

the prevalence of corruption behaviour in the country,
identified by certain international and non-governmental
organizations, for example, the Corruption Perception Index,
compiled by Transparency International;

criminal investigations were conducted prior to or during
the local arbitration proceedings.

The company has already been held liable for such
violations and does not provide any evidence that work was
carried out to resolve this issue.

The company does not have a code of conduct or
relevant certificates that ensure that the company fulfills its
obligations to combat money laundering and to comply with
regulatory requirements (compliance) (for example, indicating
compliance with the provisions of the UK Bribery Act 2010,
the US Foreign Corrupt Practices Act 1977 or the French Law
on Combating Corruption, on Transparency and Modernization
of Economic Life (Sapin IT Act)).

The presence of at least a few of these principles should
alert the arbitrators.

Of course, the “red flags” cannot be considered independent
evidence of corruption. However, as indicators, they are part
of circumstantial evidence and may subsequently lead to
strong evidence.

If the fact of corruption is nevertheless proven, then
the consequences for the parties to the dispute may vary
depending on many factors, such as, for example, applicable
law. Of course, the consequences in any case will be
unpleasant for the parties — this may be the lack of jurisdiction
of the arbitration, recognition of the claims of the parties as
unacceptable or even their rejection due to corruption. An
important role is also played by the following factor: when
exactly, at which stage the fact of corruption took place. So,
if the contract was originally concluded as a result of bribery,
the question arises before the arbitrators: whether to recognize
the absence of their jurisdiction in this matter, or recognize
the claims as illegal? Without any doubts, such a decision
is fraught with serious consequences for the investor, since
in this case he is deprived of the right to demand protection
of investments in accordance with international dispute
resolution mechanisms.

However, realizing the above-mentioned circumstances,
investors often try to avoid the continuation of the arbitration
proceedings after the fact of corruption has been discovered.

For example, in the cases of Siemens v. Argentina
(ICSID, 2007; court review and revocation proceedings were
discontinued in 2009) [9] and Azpetrol v. Azerbaijan (ICSID,
2009) [10], the plaintiffs immediately settled the cases as soon
as the fact of bribery was recognized. The settlement process
was confidential.

Sometimes, in the event of the recognition
of the inadmissibility of the claims, the arbitration applies
the so-called “doctrine of unclean hands”. This doctrine is
quite interesting and suggests that a person involved in illegal
activity, and committed bypass of the law, cannot judicially
seek help after actions committed lawfully, but with the goal
of covering another unlawful action. In this case, this means
that the investor who initially concluded the contract through
an act of corruption cannot claim protection of his interests
under this contract, referring to an arbitration clause.

If it is proved that the investment contract was concluded
legally, and the fact of corruption took place already in
the investment process, the decision of the arbitration may be
less grave for the investor. For example, an investor may lose
protection only in that part of the investment that has been
affected by corruption.

There is another extremely controversial aspect of this
problem. Who should be more liable for corruption — the one
who took the bribe or the one who gave it? This question
is resolved by scientists in completely different ways:
some authors propose that the investor who committed
the act of corruption be held liable, their opponents say that
the respondent state should also be liable either for prompting
the applicant investor to commit a corrupt act or at least for its
failure to investigate and prevent an act of corruption.

Recently, this topic has been widely discussed in scientific
and practical circles. So, Sergey Alekhin and Leonid Shmatenko
in their article give an interesting concept of ““shield and sword”
[11]. In their view, the fact of corruption has historically been
considered by the respondent states as a “shield” against
investor demands, while investors use the same argument
as a “sword” against the respondent state. An investor may
give different arguments to justify his position — whether it
is extortion of bribes by an official of the respondent state
or the commission by that state of illegal actions against
the investor after receiving a bribe from a third party.

States can refer to corruption as a “shield” both
at the jurisdictional and the merits phase. For example, in
the African Holding Company v. Congo [12] case, defendants
referred to allegations of corruption allegedly committed
by plaintiffs to undermine the Tribunal’s jurisdiction over
the dispute.

On the other hand, in the case of Azpetrol v. Azerbaijan,
it was the Plaintiffs’ leading witness, who testified that
the Plaintiffs bribed Azerbaijani officials. These confessions led
to Azerbaijan’s objection as to the admissibility of the claims
on the grounds, that the investment was tainted by corruption
and the applicants’ behaviour violated international public
policy.

From our point of view, the position that both sides should
be liable for the fact of corruption is seen as correct. After
all, when bribery is carried out, two parties are involved.
A suitable example would be the World Duty Free case, which
is criticized because the investor lost the opportunity to satisfy
his claim because of the bribe, and the state was not punished.
It is easy to imagine what consequences will come if an unclean
state avoids liability every time. In that case, the state will
have no incentive to provide the observation of domestic anti-
corruption legislation, to prosecute and punish its officials
involved in corruption activities. Understanding this, now
investment arbitration (in particular ICSID) pays attention to
the behaviour of the state, referring to the fact of corruption.
If the state does not make sufficient efforts to investigate this
case and punish those involved in corruption, the arbitration
tribunal will tend to reject the state’s arguments that refers
to corruption in an investment lawsuit. There are already
examples (SPP v. Egypt [13] and WENA v. Egypt [14]) when
a state’s refusal to investigate or prosecute particular officials
for possible corruption caused the arbitration to not take
into account the arguments of the state’s defense regarding
corruption.
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Summing up, it should be noted that from the arbitration
bodies, in addition to speed and fewer formalities during
the settlement of disputes, maximum fairness is also required
in relation to both parties. As a result of the research, it
becomes clear that if suspicion of corruption arises in the case,
they should not be ignored. In order to avoid infringement
of the rights of one of the parties, such cases should be
thoroughly investigated and both parties should bear liability.
This will help stimulate both the investor and the state to
comply with anti-corruption laws and to play fair games when
concluding an investment contract. For the state, the fact

that it cannot escape responsibility along with a dishonest
investor will also become an incentive for improving its own
anti-corruption legislation and practice in the investigation
and prosecution of corrupt officials.

Fortunately, during the recent analysis of the ICSID practice,
a positive trend has become noticeable — the distribution
of responsibility between the investor and the state is becoming
more balanced. This practice, combined with the improvement
of the domestic anti-corruption legislation of individual states,
will undoubtedly allow making arbitral awards much more
balanced, reasonable and fair.
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