IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

YK 343.1
DOI https://doi.org/10.32782/2524-0374/2020-2/123
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OCOBHM B KPUMIHAJIBHOMY CYJOUHUHCTBI

INTERNATIONAL LEGAL STANDARDS AND FOREIGN LEGAL HARASSMENT
OF INDIVIDUALS IN CRIMINAL CONVICTIONS

Hebopauex P.B., cryxau
Tymanimapnui incmumym
Hayionanvnozo ynisepcumemy oboponu Ykpainu imeni Ieana Yepnaxoecvkozo

[HocnigxeHHs Baxnmeux MixHapoZHWX NpaBoBUX CTaHAAPTIB i 3apy6ikHWI LOCBIA 3aTpyMaHHs 0cobu B KpUMIHaNbHOMY CyAOUUHCTBI, akTu-
Bi3aLis couianbHUX i NONITUYHMX MPOLIECIB, 3 SKAMK CTanM MOB'A3yBaTU CBIT Ha noyatky XXI CTOMITTA, NO3HAYMIMCS Ha 3POCTaHHI KiflbKOCTi
1 BUAIB 3M04MHIB, LLO CEPUO3HO BMIIMHYMW He NULle Ha 3aranbHuin 4o6pobyT oKpeMux KpaiH, a 1 HopManbHui nepebir MKHapOAHUX BiAHOCUH
3aranom. Hatenep npotuais anoyvHam, siki TpaguLiiHo Hanexartb [0 Tak 3BaHUX «BHYTPILUHIX» Npobnem Tiei uu iHWoi AepxaBu, nepecTtae 6yTn
BnacHe CnpaBoto OAHIEl AepxaBu.

HaBepneHe cBigunTb NPO HEOOXIAHICTL BUBYEHHSI MUTAHHA €PEKTUBHOCTI 3aCTOCYBaHHS MiXXHapOAHWX NMPaBOBUX CTaHAAPTIB i 3apybikHOro
[0CBifly CTOCOBHO 3aTpUMaHHs 0cobw, Lo AacTb 3MOry 3anponoHyBaTh NEBHI WNSXV BAOCKOHANEHHS YUHHOTO KPUMIHAMbHOrO NpoLecyanbHoro
3aKoHo4aBCTBa YKpaiHu.

HocnigxeHHo npobriemMu 3aTpvMaHHs ocobu B KpUMIHaNbHOMY CyAOYMHCTBI MPUCBATUNM HaykoBi gocnimkeHHs [.C. KomapHuubkui,
€.1. MakapeHrko, B.K. Mpuwyk, M.I., BaxaHros, t0.B. BayniH, B.l. Bopucos. lNpoTe, Ha Hawy AymMKy, Le nuTaHHa noTpebye CBOro noganbLUoro
BMBYEHHS B TOMY YKCIi 11 i3 ypaxyBaHHAM NpakTUKy €BPONENCHLKOro Cyay 3 Npas JIOANHW.

MeToto CTaTTi € AOCNIMKEHHS HOPM NPaBOBUX AKTIB, CTBEPIKEHHS, LLIO BOHW [OMYCKaloTb MOXIMBICTb 3aTpUMaT 0coby, sika BYMHUNA KpU-
MiHarnbHe NPaBoOMOPYLUEHHS; BU3HAYEHHS!, Y HOMY MOMsrae 3aTpyMaHHs, NPOTUNpPaBHi Aii Ta NPUYETHICTb 3aTPUMaHOTO 40 BYMHEHOTO KpUMiHamb-
HOrO MPaBOMOPYLLEHHS, 3'ICYBaHHS, JOCATAeTbCs BOHA LUMSIXOM 3aX0MNEHHS MPaBONOPYLUHWKA, BUSIBMEHHS i 3aKPiNneHHs ChigiB KpUMiHanbLHOro
NPaBOMNOPYLUEHHS 1 IHWIMX (DaKTUYHUX AaHUX, LLO MaloTb 3HA4YEHHS NS KPUMIHaNbHOTO MPOBaKEHHS Ta NiANSAraloTb OKa3yBaHHIO, Y/ NepeLLKo-
[xaHHsa cnpobam nigo3ptoBaHoro cdanbcudikyBaTv fOKa3N 1 YHUKHYTY BiANOBIAanbHOCTI 3@ BYMHEHE AisiHHSA. HeaBaxkatoun Ha OHOBMEHHS Kpu-
MiHanbHOro NpoLiecyanbHOro 3aKOHOAABCTBA, Lie NUTaHHS Habyno J0AATKOBOI akTyanbHOCTI i NOTpebye HOBOro NepeoCMUCIIEHHS Yepesa NpusMy
3aranbHOBU3HAHUX MiXXHAPOAHMX NPaBOBUX aKTiB y cdepi 3axuCTy npaB cBOOOA i 3aKOHHMX iHTEpeCiB NoanHU. BUBYEHHS B HOBKX yMOBax hopm,
HanpsiMiB i TEHAEHLi cniBnpali B npoTuaii 3NOYMHHOCTI Habyno NepLUIOYEepProBOro 3Ha4YEHHs A5 BAOCKOHANEHHS OisiNbHOCTI AepXaBu.

KntouyoBi crnoBa: BiliCbKOBWIA 3M0OYMH, METOAMKA PO3CNiAYyBaHHS, 3aTpUMaHHs ocobu, npasa i ceob6oada MioanHM.

Research on Important International Legal Standards and Foreign Experience in Detention in Criminal Justice The revitalization of social
and political processes that have linked the world at the beginning of the 21st century has affected the increase in the number and types of crimes
that have not only seriously affected the overall well-being of individual countries, but also affected the normal course of international relations as
awhole. At present, counteraction to crimes that traditionally belong to the so-called “internal” problems of a state ceases to be a matter for one state.

The above points to the need to study the effectiveness of the application of international legal standards and foreign experience regarding
the detention of a person, which will offer some ways to improve the current criminal procedural legislation of Ukraine.

Investigations into the problem of detention of a person in criminal proceedings were devoted to their scientific research by D.S. Komarnitsky,
E.l. Makarenko, V.K. Grishchuk, M.l., Bazhanov, Yu.V. Baulin, V.I. Borisov. However, in my opinion, this problem needs further investigation,
including in the light of the case law of the European Court of Human Rights.

The purpose of the article is to examine the rules of legal acts, to state that they allow the possibility of detaining a person who has committed
a criminal offense. What is the detention, wrongdoing and finding out of the detainee's involvement in a criminal offense? Is it achieved by seizing
the offender, identifying and securing traces of the criminal offense and other evidence relevant to the criminal proceedings and subject to proving,
obstructing the suspect's attempts to falsify the evidence and avoid responsibility for the act.

However, in spite of the updating of the criminal procedural legislation, this issue has become more urgent and needs rethinking through the lens
of generally recognized international legal acts in the field of protection of human rights and freedoms, which is the purpose of the article. Studying
in the new conditions the forms, directions and tendencies of cooperation in combating crime has become of paramount importance for improving
the activity of the state. The above clearly demonstrates the need to study the effectiveness of the application of international legal standards and foreign
experience regarding the detention of a person, which will offer some ways to improve the current criminal procedural legislation of Ukraine.

Key words: war crime, methods of investigation, privacy of individuals, rights and freedom of people.

JlocmiKeHHS MUTaHHS MDKHAPOHUX MPABOBUX CTAHIAPTIB
3aTpUMaHHs 0COOH, a TAKOXK YpaxXyBaHHS 3apyOi’KHOT IPAKTHKH
MIOKH II0 HE 3HAWIIIA CBOTO KOMIUIEKCHOTO Ta IPYHTOBHOTO
MOPIBHSJTBHO-TIPABOBOTO  aHATi3y B HAyKOBOMY CEpPEIOBHIII.
3 onwsiny Ha oHOBJIEHHS y 2019 p. KpUMiHANIBHOTO HpoLECYalb-
HOTO 3aKOHOAABCTBa YKpaiHH, Iie MUTaHHSI HAaOyJI0 J0ATKOBOT
aKTyaJbHOCTI i MOTpedy€e HOBOTO MEPEOCMHCIICHHSI KPi3h TIPH-
3My 3araJbHOBH3HAHUX MDKHAPOJHUX MPABOBHX aKTiB y cdepi
3aXHCTY MpaB, CBOOO i 3aKOHHUX 1HTEPECIB JIFOIMHU.

AKTyaNbHICTh TIOPYIICHOT MPOOIEMaTHKU Ha Cy4acHOMY
eTami po30yHoBH YKpaiHM 3yMOBJIEHA HH3KOK OOCTaBHH.
3-1MOMIK HHX BHIIJIUMO TaKI:

1) akTHBHY ydYacTh HamlIol Jep)KaBW Ha MiXHApPOIHO-
MIpaBOBIil apeHi;

2) HEOOXIIHICTh Y KOHIICNITYaJIbHO HOBOMY JOCIIDKCHHI
CYYaCHHUX YSIBJICHb IOJI0 MIXKHAPOIHOTO PETYIIOBaHHS 3aTPH-
MaHHS 0COOM, IO (OPMYIOTHCS B MPAKTHIIl €BPONEHCHKUX
KpaiH CBITY;

3) mpukiaaHi TpoOIeMH CIIOHYKAIOTh 10 1X MOIONaHHS,
a TOJAJTbIIle BIOCKOHANICHHS] YMHHOTO KpHMiHANIBHOTO Tpo-

necyanbHoro kozaekcy (mami — KIIK) Vkpainu mae 3naiiicHio-
BAINCS 3 YypaxyBaHHAM 3araJbHOBHU3HAHUX MDKHAPOIHHUX
1 EBPOTEHCHKHUX MPABOBUX CTAHIAPTIB 1 MPUHIIMITIB.
CyuacHuil nepenik npaB 1 ¢cBOOOJ JIOAUHU Ta IpOMajs-
HHHA, 3aKPIIUICHHI Yy MDKHApPOTHUX MPABOBUX JOKyMCHTAX,
€ pe3ylbTaTOM ICTOPUYHOTO (OPMYBaHHS THX TPHHIUITIB
i cTaHmapTiB, SKi CTald KpUTepieM (OpPMYyBaHHS ICMOKpa-
THYHOTO, TPAaBOBOTO CYCILUIBCTBA. Y 3B’A3KY 3 I[HM yIIPOTOBXK
OCTaHHIX pOKiB HaBiTh micist mpuiHATTs KIIK Yipainn 2012 p.
nporiec 00roBopeHHsI peopMyBaHHS HAIiOHAIBLHOTO 3aKO-
HOZIaBCTBA HE BTpavae CBOEI akTyanbHOCTI. Lle mosicHIoeThCS
THM, IO TIPAaKTHYHE 3acTocyBaHHs nonoxkenb KIIK Ykpainn
CBiIYUTH PO HASBHICTb NMEBHUX MpoOieM, sKi MOTpedyroTh
HaraJpHOTO BUPILIEHHS, 3 METOIO HANPAIIOBAaHHS PEKOMEHA-
i 1 MPOTO3HUILH 100 X YITOCKOHAJICHHS B YaCTHUHI pery-
JFOBaHHS TPOIECYaTbHOTO IHCTUTYTY 3aTPHMaHHS OCOOH.
Ha Hamry qyMKy, iHCTHUTYT IpaB JIIOJWHH CTaHOBHUTH CYKYII-
HICTh TIPHUHIMUIIB MpaBa, SKi MpPUTaAMaHHI MIKHAPOAHOMY
Ta BHYTPINIHBOJICPKABHOMY TIpaBy, a TaKOX BiIOOpaxaroTh
ICTOPUYHO NOCSTHYTHH PiBEHb JAEMOKPATHU3My i TYMaHHOCTI
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cycriiibeTBa. MiKHAPO/IHI CTaHAapPTH NPaB i CBOOO/T JIFOMUHHI
chOpMOBaHO 3 ypaxyBaHHSIM BCECBITHBOIO AOCBiLy i yTiio-
I0Th TEHJAEHIIi Cy4acHOro Iporpecy, BU3HAYalOTh HOPMATHB-
HUI MIHIMYM JIJISL IepKaBHOT perfiaMeHTAllil IIbOTO THCTUTYTY
3 JOCTYITHHUMH BIAXHJICHHSAMH BiJl IIbOTO CTaHIApTy B OiK
HOro nepeBUILeHHS Y1 KOHKpeTH3aLii. 3Biacu 0co0nuBa 1opu-
JIMYHA SIKICTh 1IbOTO 1HCTUTYTY: Hi MDXKHAPOJIHI IOTOBOPH, Hi
HalliOHAIFHE 3aKOHOIABCTBO HE MOXKYTh OOMEXYBaTH IIpaBa
JIIOZIMHMY.

IcHyBaHHS e(EKTHBHOI CHCTEMH 3a0C3IICUCHHS IIpaB
JIOAMHYU € He JHIIe OIHIEI0 3 O3HAK NPaBOBOI JEp)KaBH,
a i cnocoOoM i1 iCHyBaHHS, KOJIU [TPaBOBA JIepyKaBHICTh 3a0€3-
MEYYETHCSI HU3KOI0 (yHIaAMEHTAIBHUX MTPAaBOBUX MPUHIUITIB,
10 3aKPiIUIIOI0THCS HA HAMBUIIOMY KOHCTHTYLiIfHOMY piBHi
Ta TPYNyIOThCS HABKOJIO LEHTPaIbHOT iel mpiopurety i 6e3-
nepevHoi IIHHOCTI mpaB i ¢BOOOA iroauHU. KpumiHaibHUN
MpOLeCYaIbHAN 1HCTHTYT 3aTPHMaHHS 0Ci0, MPOLECH Ipa-
BOBIJIHOCHH, III0 BUHUKAIOTH MDK JIIOIMHOIO, CyCIIJIbCTBOM,
JIEp’KaBOK0 1 HAaBiTh CBITOBHM CITiBTOBapUCTBOM. Llinkom
MPUPOJIHO, 110 3 HaOyTTsM uuHHOCTI KITK Ykpainu cryminb
JOCKOHAJIOCTI [BOTO IHCTHTYTY TOTpeOye HayKOBOTO Hepe-
OCMHCJEHHS Kpi3b mpuszMy Bumor Koncrutynii Ykpainu
Ta €Bponeiicbkoi KOHBEHIIT 3 mpaB moaunu 1950 p. B gacTuHi
HEOJHO3HAYHOCTI, & TO W IMOBHOI BiJICYTHOCTI TIyMa4deHHS
JEeSKAX TEOPETUYHO i IPAKTUYHO BAXKIIMBUX ACIIEKTIiB MPOIe-
CyaJIbHOI periiaMeHTalii 3aTpuMaHHs.

OTiKe, HaJeXHE BPETYIIOBAHHS IPOLECYaJbHOTO 1HCTH-
TYTy 3aTpUMaHHS, 3allpOBaDKEHHS MIKHAPOTHHX MPAaBOBUX
CTaH/IapTiB y cdepi 3aXUCTy MpaB i CBOOO 3aTprMaHoi 0coOu
CTAHOBUTSH MiJBUIIECHUH iHTEpec. Lle 3yMoBII0€ HEOOX1IHICTD
MIEPEOCMUCIIUTH YCTAJICHI MiAXOAW IO paHille BUPOOICHOTO
MEXaHi3My 3aXHCTY MpaB i CBOOOJI 3aTPUMAaHOTO.

MokHa HarojJoCHTH, IO C(HOPMOBAHO H 3aKpiIIeHO
OUITBII JIETAJIbHUI Tepesik BUIAIKIB MOXJIMBOTO MPaBOMip-
HOTO 3aTPUMaHHs 0co0u, sike Mae OyTH 3[1liCHEHO He 1HaKIIe
SIK Ha TIJICTaBax 1 B MOPSIIIKY, epea0adyeHOMY HalliOHATbHAM
3aKOHOZABCTBOM. Y 3B’SI3KY 3 IIMIM KOHCTUTYLIHHO 3aKpiluIeHi
rapanTii 3a0e3neueHHss mpaB i cBOOOZ 3aTpuMaHOi 0coOU
HaOyBalOTh BaroMOro 3HAYEHHS, aUK€ BOHHM € IMOKA3HHKOM
1 MiATBEP/UKCHHSIM HAsSBHOCTI JEMOKPATHYHOTO CYCIIiJIb-
CTBa, a TAKOXX HEOOXIIHOI YMOBOIO CTAHOBIECHHS W (Qopmy-
BaHHS PaBOBOI AepxKaBU. TakokK KOXKHOMY 32apEIITOBAHOMY
HETalfHO MOBIAOMIISIIOTHCS 3PO3YMIIOI0 IJIsI HBOTO MOBOIO
MIPUYMHM Ta MiICTaBU HOTO apeITy i y TepMiHOBOMY MOPSIKY
MOBIZIOMJISIETECSL TIPO  Oyb-sike OOBHHYBaueHHsS, BUCYHYTE
IPOTH HBOTO. 3HAYHA yBara IPUALIAETHCS MUTAHHIO TOTPU-
MaHHS TpaB JIIOMUHU i Yac 11 3aTpuManis MiKHAPOTHUMH
CTaHJapTaMH IIOJI0 MPABOBOTO 3a0e3MeUeHHs MpaB i cBOOO
monuHK, npuiHaTEMH Opranizamiero O0’ennanux Harrii.
Tak, HUMU nTepe16aueHO, 110 KOAHOI0 3aTPUMAHOTO HE MOXKHA
MiJIaBaTH TOPTypaM abo HIIOMY )KOPCTOKOMY, HEITFOIICHKOMY
YH NPUHN3IMBOMY TIOBODKEHHIO U IOKapaHHIO a00 KOPCTO-
KOCTI YH TIOTpo3aM y Oyab-skiii popmi.

3aTpuMaHi MalOTh YTPUMYBATUCS JIUIIE Y BiBEICHUX UL
LOTO MiCLSIX, WIEHH IXHIX POAMH 1 IOPUANYHI NPEICTaBHUKU
MaroTh MPaBO Ha IMOBHY iHQOpMAIIO MPO HHUX. 3aTpuma-
HUI Mae npaBo OyTH MOiH(POPMOBAHUIT MPO MPHYUHU CBOTO
3aTPUMaHHS Ta BHCYHYTi IPOTU HBOTO OOBHMHYyBaueHHs. JIil,

CHpsIMOBaHI Ha MIATPUMAHHS IMCIMIUIIHH, MAlOTh 3aape-
IITOBAHOMY HEralHO MOBIJOMJISIOTHECS 3aKOHOM Ta IHIIUMHM
HOPMAaTUBHUMH akTamu. IIpu 1[bOMy BOHH HE MOBHHHI Iepe-
BUIIYBaTH MEX, HEOOXIMHUX [yis 3a0e3reucHHs Oe3neKu
YB’SI3HEHUX, & TAKOK HE OYTH )KOPCTKHMH.

Pazom i3 tum y Pesomouii I'enepansHoi Acambiaei OOH
«IIpo mpaBuia 1o 3aXuCTy BCiX 0ci0, sKi mignani B Oyab-sKii
(dopmi 3aTpuMaHHIO 1 TIOpEeMHOMY yTpuUMaHHIO» Ne 3452
yxBasieHiit 9 rpyans 1975 p., ycTaHOBIEHO, IO XKOJEH 3aape-
IITOBaHMI ab0 yTPUMYBAHWII IiJ BapTOX HE IOBHHEH IiJ-
naBaTucsl (QI3UYHOMY YM IICHUXIYHOMY NPUMYCY, TOPTypam,
HACHJIbCTBY, TIOIP0O3aM a00 BILTMBaM Oy/ib-sIKOTO BUIY, 0OMaHYy,
XHUTPOIAM, OMAHJIMBUAM HaBIIOBAaHHSM, TPHBAIAM JOIHTAM,
rinHO3y, BIUIMBY HApKOTHKIB a00 IHINMX 3ac00iB, 31aTHUX
HNOPYLINTH YK MOCIAOUTH CBOOOIY HOTo Ailf UM pilieHs, Horo
mam’sITh Y9 HOTO 3AaTHICTD MUCIIUTH.

[Mpu 1poOMy, 3TiZHO 3 MPUHIMIIOM, 3aTPUMaHHS 0COOM Ha
nepioJ] MPOBEJCHHS CIIIICTBA i CYJOBOTO pO3MIsAY 3IIHCHIO-
€ThCS JIMILIE 3 METOIO BiNPaBICHHS NPaBOCYAIs Ha MiCTaBax
i 3TiIHO 3 YMOBAMH Ta MPOIEYyPaMHU, BU3SHAYUCHHUMHU 3aKOHOM.
VY HaBeZeHNX MDKHAPOAHUX JOKYMEHTAX yIepIle 3aKpiluieHO
KOMIIJIEKC OCHOBHUX IIPaB 1 CBOOO JIOUHY Ta FPOMAISIHUHA,
SIKi CbOTOZIHI IPUIHATO HA3UBATH MIXHAPOJHUMH IIPABOBHMHU
CTaHJapTaMH.

IX 3HaueHHs moJiATaEe B TOMY, IO B HHUX IPOTOJIOUICHO:
«... BCLJIIOAM € BUILHUMH # PIBHUMU y CBOIl 'JHOCTI Ta 1pa-
Bax, II0 HAJa€ KOXKHOMY IPaBoO Ha e(eKTHBHE IOHOBICHHS
B NpaBaxX KOMIETEHTHHMH HallilOHAIILHUMH CyAaMH y BHIAJI-
KaX MOpPYIICHHsS OCHOBHUX TIPaB 1 3aKOHHUX 1HTEpPECiB, 3aKpi-
ieHNX KOHCTHTYILI€rO Ta IHIIMMH 3aKOHAMIY, «... BCI JIIOIH
€ pPIBHUMHU IIepel 3aKOHOM 1 MaloTh NpaBo 0e3 Oyab-sKoi Juc-
KpUMIHAI[iT Ha PIBHUI 3aXUCT 3aKOHOM, a TAKOX JKOJIHE OOMe-
JKEHHSI Y1 IPUMEHIIICHHS Oy/Ib-SIKHX OCHOBHHUX IPAB JIFOITHI
TOMIO.

V pe3ynbraTi 31iHCHEHOr0 TEOPETUYHOTO i MPHUKIIaJHOTO
y3arajbHEHHS Crerudiky peanizaiii MOJIOKEHb YHHHOTO
KIIK VYkpaiHu momo iHCTUTYTy 3aTpUMaHHS O0COOM MOXKHA
c(hopmyBaru Taki HaiOLIBII BaroMi BUCHOBKU:

1. PO3BUTOK MPaBOBOTO IHCTUTYTY 3aTpUMAHHS OCOOH
HEPO3PUBHO OB’ sI3aHMH 13 HOTO (QYHKI[IOHYBAHHSIM SIK CKJIaJI-
HHKa 3aXO[IB IPUMYCOBOTO XapaKTepy.

2. IlpaBoBa mpupoja 3aTpUMaHHs 0COOM MPOTATOM TPU-
BAJIOTO YacCy 3aJUIIAETHCS HEBU3HAUCHOIO, PO 110 CBIAYUTH
TPHUEIMHA HOTO CYTHICTh, 3HAYCHHS i MporecyaibHa Gopma
B ynHHOMY KIIK VYkpainu.

3. CyrTeBi BUMOru e(heKTUBHOTO 3a0€3MeUeHHs IIpaBa Ha
cBOOOIY 1 0COOMCTY HEIOTOPKAHHICTD IPYHTYIOTHCS caMe Ha
3araJbHOBHU3HAHUX MIXKHAPOJHUX IIPABOBHX aKTaX.

4. YiTka pernamMeHTalisi MeTH, iJICTaB i MOMEHTY 3aTpH-
MaHHS 0COOM € Ba)JIMBOIO FApaHTIEI0 3aXUCTY MpaB i cBOOO
0colu, a TakoK 0E3MOCEPEAHBO CTBOPIOE YMOBH AJs edek-
THUBHOTO TTOJOJIAHHS CBAaBUUIS M JOMYIIEHHS MOMMJIOK YIIO-
BHOBO)KCHUMH CITY)KOOBHMH OCO0AaMH ITiJi Yac 3IifCHeHHS
3aTPUMaHHS.

5. Yitka peanizauis nonoxens KIIK Ykpainu mozno 3arpu-
MaHHS 0COOM ITOB’s3aHA 3 MEBHUMH TPYIHOILIAMH, IO TIOSIC-
HIOETBCS HEAOCTATHBOIO PEIIAMEHTAIIIEI0 [ILOTO TIPOIeCyalb-
HOTO iHCTUTYTY B KPUMiHAJIbHOMY IIPOBaKEHHI.
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