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HOBUM BEKTOP HAYKOBOI JUCKYCIi 3 MPOBJEM TEOPIi OPUJUYHUX ®PAKTIB
B ITPABI (PELIEH3ISI HA MOHOTI'PA®IIO IIJIEHIOK MAP’SIHU IMHUTPIBHU
TA KOCTPYBH AHATOJIISI BOJIOJUMUPOBUYA
«IOPUJIUYHI PAKTH B JOKTPUHI IPUBATHOT' O ITPABA»)
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3aBigyBau kadenpu uuBiibHOro mpasa Ne 2

Hayionanvnozo ropuouunozo ynisepcumeniy imeni HApociaséa Myopoeo

Po3BuTOK CydacHO TeOpii JepikaBH i MpaBa CTaBUTH MEpeN
JOCTIIHUKAMH LIJMH psiji CKIIQJHUX 3allUTaHb, 10 MOB’sA3aH1
3 OCMHCIJIEHHSM Ta PO3POOKOIO TEOPETHYHOI OCHOBU IS 3Mic-
TOBHOTO BUBYEHHSI TIPOOJIEMH ITOXO[KEHHSI TIpaBa i crienudiku
WOro (yHKI[IOHYBAHHS y CYCIIBCTBI.

VY 1poMy CeHCi 3BEpHEHHS 10 HarajibHUX NPOOIEMHUX
IHUTaHb TeOpii IMBINLHOTO MpaBa BUAAETHCS LIIKOM BHUIIPAB-
JaHUM Ta akTyaabHUM. OfHi€] 3 TaKUX € Teopis IOPUANIHUX
¢axriB. Sk cpaBeIMBO BKa3yOTh aBTOPH €IMHOTO B HAIii
VYkpaini MoHorpadiunoro pociuijxeHHs «¥Opuauuni daxru
B JIOKTPUHI IPUBATHOTO NIPaBa» HE BUKJIMKAE CYMHIBY, 10 Bif
BU3HAYEHHS TepMiHa NMPaBOBOI HOPMH, BCTAHOBICHHS IIPH-
PO TPABOBIMHOCHH 3HAYHOIO MIpOI0 3aJISKUTh HAyKOBa
IHTepIpeTaLis IOPUIUIHOTO (akTy.

IOpunnuni (hakTé NOKIAAEHO B OCHOBY (DYHKLIOHYBAaHHS
BCHOTO MEXaHI3MY IIPABOBOTO PETYIIOBAHHS LUBITEHUX MPaBO-
BigHOCHH. Came BOHH, OyIly4r CaMOCTIHHHM €JIEMEHTOM MeXa-
Hi3My IIPaBOBOI'O PETY/IIOBAaHHS, IPUBOLITH OCTaHHIN B Ji0.

IOpuanuni (axkTu BHUCTYHAIOTH SK CBOEPIAHE «SIAPO»
B CHCTEMI CyCIIJIbHUX BiJTHOCHH, K TaKa IiJICHCTEMa, CIIUpa-
IOYHUChH Ha SIKy MIPABO 3/1iHCHIOE NIEPETBOPEHHS BCHOTO MacHBY
3B’s13KiB. BiJ IOBHOTH CUCTEMU IOPUANYHUX (PAKTIB Oe3moce-
PEOHBO 3aJI€XKUTh CBOEPIAHICTD 1 TOUHICTH MPABOBOI peaKuii.

IOpunnunuit Gakr € 060B’I3KOBOKO TIJICTABOIO IS PO3-
BUTKY TPaBOBiTHOCHH. HaBiTh y THX BHUIaaKaX, KOJIU 3aKOH
[OKJIaJa€ BU3HAUYEHI 00OB’A3KM UM HAJa€ IpaBa, HEe Mepel-
OauarouM JUId BMHUKHEHHS LUX IpaB i 0OOB’S3KIiB IOpu-
JUYHUX TIJCTaB, 3aBXKIU ICHYE HOPUIMYHHNA (AKT, 3 SKAM
OB’ I3y €ThCSI HASIBHICTB TpaB 1 000B’sA3KiB. Y TaKOMYy acIeKTi
IOpUAMYHUM (QakT € TUM SBHIIEM peaslbHOI AIHCHOCTI, 110
HPUBOIUTH HOPMY IpaBa [0 PyXy, EPETBOPIOIOUN CyO’€KTa
paBa Ha Cy0’€KTa KOHKPETHUX MPABOBITHOCHH.

DakTUYHO, 5K 1Ie BUIUTUBAE 31 3MicTy MOHOTrpadii, aBTopH
aKIICHTY€E yBary HacaMIepes Ha 3HaYCHHI IOPUIMYHUX (DAKTIB
B npoueci (GopMyBaHHS 1 HOJAJIBIIOIO PO3BUTKY CYCIUIBHHX
BiTHOCHH.

ABTOpH MOHOTPaiUYHOrO JJOCHI/DKECHHS JIOBOJII BAJIO
BUCBITJIIOIOTH TEOPETHYHI OCHOBH (DOPMYBAHHS BJIACHOI T€O-
pii ropuanuHuX (aKTiB B NPUBATHOMY MpaBi, NPUIUISIOUH
0CO0JIMBY yBary BU3HAYCHHIO iCTOPMKO-TEOPETHYHOTO KOH-
TEKCTY PO3BUTKY Ili€T MPABOBOT KOHCTPYKIII.

3aranbHa CTPYKTypa MOHOrpadii 3yMOBIIOETbCS SIK
HOPSAKOM BUpILIEHHS C(OPMYIbOBAHUX 3aBJaHb, TaK 1 BHY-
TPILIHBOIO JIOTIKOK PO3KPHUTTSI 00PaHOT TEMH.

[epimii po3ia NPUCBIUSHUXK JIOCITIPKEHHIO COIiaTbHUX
(baKTiB SIK yMOBU PO3BUTKY COLIaJIbHUX BITHOCHH. BueHumu
PO3KPHUBAETHLCS POJIb 1 MicLie FOPUANYHOTO (PaKTy B IPABOBOMY
PEryJIFOBaHHI CyCIiJIbHUX BiTHOCHH.

Micue ropuanyaux (HakTiB y MeXaHi3Mi MPaBOBOTO pery-
JIIOBAHHA UUBUIBHUX BIAHOCHH J€MOHCTPYETHCS HaWOUIbIN
SCKPaBO caMe 3 TOUYKH 30py HO€IHAHHS TPhOX HOro exeMeH-
TiB (HOpMa IpaBa, PUINYHI (aKTH Ta aKTH MpaBopeaiza-
uii). FOpuanyni gakru 3a06e3meuyroTh pyx [MUBUIBHHUX PABO-
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BIZTHOCHH, € MPaBOBUMH IMITYJIbCAMH BUHUKHEHHSI, PO3BUTKY
Ta NPUIIMHEHHS 11paB, 000B’sA3KiB, OKPEMHUX IPABOMOYHOCTEH
a00 LiIMX NPAaBOBITHOCHH. Y CBOIO 4Yepry, iCHyBaHHS IIPaBO-
BiTHOCHH 00yMOBIIcHO ropuauuHuMu (akramu. oo akriB
mpaBopeanizalii, To iX CrpaBeInBO MOYKHA BBa)KaTH OKpe-
MHUM PI3HOBHJIOM IOPUIMYHUX (akTiB (y AESKUX BHIIQJKAX
HAaBITb [IPABOIPUNUHSIIOUNX).

Jpyruii po3in npucesiueHui HEHOMEHOIOTTYHOT CyTHOCTI
IOpUANYHUX (QaKTiB. ABTOpaMH 3ayBa)XEHO, IO FOPHIMYHUM
(hakTOoM € (hparMeHT peasbHOCTI, BCTAHOBJICHHS SIKOTO HOP-
MaTHBHO ()OpPMaJli30BaHO CIIPUYMHSE HACHIIAOK, 110 BIJIMBAE
Ha PO3BHUTOK MPABONONIMHAIOYMX KOHCTPYKLIHM B CyCITEHUX
BIJHOCHHAX.

[ikaBuM € miaxia aBropiB MoHorpadii 10 JOCHIKEHHS
(yHKIIH IopuauYHUX (PaKTiB a TAKOXK 3aC001B BCTAHOBJICHHS
i ikcaii FOpUINYHUX PAKTIB.

Bapro 3a3HaunTH, 110 OpHIUYHA KBaJiQikallis sK Mpo-
LIEC BCTAHOBJICHHsI O3HAK TOTO YM 1HILOTO MIPABOBOTO SBUILA,
3aKpIMJICHOTO0 B 3aKOHi, B ILIMBUIBHUX HPaBOBIAHOCHHAX abo
SIK TIPOLIEC BU3HAYCHHS 3MICTYy OKpeMOl (paKTUYHOT CHTyaIil
i npodeciiiHe TIIyMaueHHs B aCIEKTi TiSUIbHOCTI KOMITETCHT-
HHUX OpraHiB TICHO IOB’s3aHi 3 IpaBopealli3alli€lo Ta IIPaBo-
3aCTOCYBAaHHSM, y 3B’3KY 3 LIUM MOXYTb TAKOX PO3IVIsIAaTHCS
SIK YACTUHHM IIUX TpolLeciB (cTamii).

3’sicyBaHHS TOHATTS IOPUANYHUX (DAKTIB Y IHUBLIEHOMY
MpaBi Ta PO3KPUTTS IX MPAaBOBOI MPUPOIH — II€ JIUILE Mep-
IIUH KPOK 710 PO3yMiHHA X cyTHOCTI. Bigomo, 1mo ropuauyHi
(haxTH — HE € OAHOMOPSIIKOBIMH KaTeropissMu. BoHn MOXyTh
OyTH MIPOCTUMH 1 CKJIATHUMH CKJIAJIAMH, IEPBUHHUMH 1 BTO-
PUHHHMHU, HIKUEMHUMH, Je(HEKTHUMH, IPIOPUTETHUMH TOILIO,
IO BiJIPI3HAIOTHCS €JHICTIO 1 MPOTHIEKHICTIO. BinTak Hay-
KoBa Kitacuikalrisi, IKiil IPUIIJICHO YBary y TpEeTbOMY PO3/iii
JIOCITIJDKEHHS], 11e KPOK HACTYIHHM, aJKe 0OpaHHs KPUTEPIo
nudepeHiianii € OAHUM 13 BOXJIMBUX HANPsAMIB Ui yHi]iKa-
uii Ta knacudikamii puANYHNX (GaKTiB.

[Tig yac cBoel poOOTH BUYCHI MPUALISIOTH 3HAYHY yBary
FOPUIUYHOMY CKJIAy 1 1e(DEKTHOCTI FOPHIUYHUX (HaKTiB.

IOpuanunuii ckian, Ha TyMKY aBTOpiB MOHOrpa(iyHOro
JIOCTIJPKEHHS], 11€ IPaBOBa KOHCTPYKIIisl, KOMIUIEKC Pi3HOPiA-
HUX, CAMOCTIHHUX JKUTTEBUX OOCTAaBUH, KOXKHA 3 SIKMX MOXE
MarTH 3Ha4eHHs CaMOCTIHOTO IOpHANIHOTO (hakTy. SIK cykym-
HICTb B3a€MOIIOB’S3aHUX (B3a€MO3AJIEKHUX) CAMOCTIHHHUX
IOPUIUYHUX (DAKTiB Ta MPABOBUX YMOB FOPHIAWYHUEN CKIIaJ
CJIyTY€ TiJCTABOIO Il BUHUKHEHHS, 3MiHH Ta IPUIHHEHHS
[UBUIBHUX TIPABOBITHOCHH.

HOpunuunuii  cxmajy ¢ BIAPI3HATH BiJ  CKIIAIHOTO
OPUIUYHOTO (DAKTY, aJKe JUIsl TIOBHOLIHHOCTI IOPUIHMYHOTO
CKJIaJly HEOoOXiJlHa HE TIJIbKH HASBHICTH YCIX €JIEMEHTIB —
IOPUANYHUX (aKTiB, a i CyBOpe NOTPUMAHHS MOPSIKY X HAKO-
nuueHHs. Hanpuknan, 11 Bu3HaHHA (i3U4HOI 0cO0U Heaies-
JIaTHOIO (haKT PO HASIBHICTH XBOPOOH B 0COOM Ma€ HACTYIIUTU
JI0 TOTO, SIK Il BAMOTH OyyTh 3asiBiieH1 y cyui. Haitronosnima
BIJIMIHHICTh CKJIQJIHOTO FOPUIMYHOTO (aKTy BiJl FOPUIHYHOTO
CKJIaJly TIOJISITa€ B TOMY, IO CKJIaJ — L€ CYKYINHICTh HOpHU-
JUMYHHX (aKTiB, a CKIAJHUHN I0pUANYHUN (AKT — CYKyNHICTb
O3HaK, MPaBOBUX YMOB To110. Came TOMY 3alpoIIOHOBAHO TIiJ
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CKJIQJIHUM IOPUANYHUM (DAKTOM PO3YMITH IEBHI 0OOCTaBHMHH,
110 MAlOTh CKJIQJHY OyHOBY i, TAKMM YHMHOM, BUPa)aIOThCS
B MHOXKHHHHUX XapaKTePHCTHKAX, 3aJUIIAI0YNCH MPH [IbOMY
OJTHUM FOPHIUYHUM (DAKTOM, IO Ma€ Iy HU3KY B3aEMO3a-
JISKHHUX Ta MOB’SI3aHUX YMOB.

B cBoto uepry, ne(eKTHICTb IOPUIUYHOTO (hakTy HOCTaT-
HbO BapiaTuBHa. Ha nymky Buenux, 1o ¢opm aedextHocTi
MPOIIOHYEMO BiJJHECTH HACTAHHS MEBHUX MOJIN, BHACIIIOK
YOro 3MIHIOEThCS IOPHIMYHA KOH(Irypalis mpaBoBiJHOCHH
(cruxiiine nmuxo, emOapro, OOHOBI Aii TOIIO), a TAKOK KOM-
NETEeHTHA JTisUTbHICTh Cy0’ €KTiB HOPMOTBOPEHHS (IPUHHATTS
HOPMaTHUBHO-IIPABOBOTO aKTa, BHACIIZOK SIKOTO OOMEKYETHCS
OUBIUILHO-TIPABOBA 000POTO3IATHICTD peueii), sika BIUINBAE Ha
pe3y/bTaTUBHICT LUBUIBHUX BigHOocHH. 17. Koncraryemo,
1[0 JOCATHEHHS METH TNPAaBOBOTO PETYJIOBAHHS IMBUIBHHX
MPaBOBIIHOCHH B CTajiii paBopeaizailii Moxxe OyTH yCKiiaj-
HEHO Je(EKTHICTIO eIEMEHTIB BiIOBIIHOTO MEXaHi3My Ipa-
Bopeanizauii. Lle MoxyTb OyTu aedexTH mpaBoBOi HOPMU
abo nedext puaMuHUX (aktiB. HasBHICTH BiINOBITHOTO
nedekTy 3aBaka€ JOCSATHEHHIO METH MPaBOBOTO DEryIIIO-
BaHHS CYCHUIBHUX BIJHOCHH — IX BropsakoBaHocTi. Came
TOMY MEXaHI3M MPaBOBOTO PETYJIIOBAaHHS IUBLUILHHUX BIIHO-
cuH (POpMYE NEBHY MPOrpamy Jii Uit BUTIPABICHHS BCTAHOB-
JIeHOT Ie(DEKTHOCTI, sIKa TIOJIATAe Y MOKIIMBOCTI BUITPABIICHHS

nedekTy IOpUIUYHOTO (hakTy METOJOM CaMOoOpraHizamil
1 camMoperyssnii NpaBoBiTHOCUH iX yyacHukamu. B iHmomy
BUMAAKy (OpPMYBaHHS 1 peanmizallisi Takux A CympOBOIKY-
€ThCS MPABOBMM MEXaHI3MOM KOMIICHCAIlT HEMOXKIHBOCTI
JIOCSTHEHHSI METH TIPABOBOTO PETYJIIOBAHHS CYCIUIBHHX Bifl-
HOCHH, 1110 BiJI0yBa€ThCsl B CTA/il MPABONPUITMHEHHS [IPaBO-
BUX BiJTHOCHH.

Penien3oBana MoHorpagiss HamuMcaHa TapHOK yKpaiH-
CHKOIO MOBOIO 1 BIJIIIOBi1a€ BUMOTAM YKPaTHCHKOT CTHITICTHKH
Ta jexcukd. CTWIb BUKJIANy HAyKOBUX IIOJOXKEHb, BUCHO-
BKIB 1 peKOMEH/alliil 3a0e3mnedye JerkicTh Ta JOCTYIHICTh iX
CIIPUHHATTS, HE BTPAualOuH MPHU I[bOMY 3arajbHUN BUCOKHI
HAyKOBH PiBEHb.

3aranoM xe, 3ailicHeHe y il MoHorpadii npaBose 10Ci-
JUKEHHSI XapaKTEpPU3y€ThCsl HAYKOBOIO HOBU3HOIO, Mae€ CyT-
TEBE TEOPETUYHE Ta MPaKTHYHE 3HadeHHs. Moro pesympratn
MOXYTh 3aCTOCOBYBaTHCh SIK Yy HAayKOBO JOCHIIHIH, Tak
1 B HaBYAJIbHO BMKJIAJaLbKill AisTIBHOCTI.

ITincymoByroun, BapTO 3ayBakKUTH, 10 MoHorpadis
«tOpuanyni GakTu B JOKTPUHI PUBATHOTO TpaBa» € QyH/a-
MEHTAIILHOIO HAyKOBOIO MPAIelo, [0 XapaKTepPU3y€eThCs Hay-
KOBOIO HOBH3HOIO, € BaXJIUBUM JIOPOOKOM BITUU3HAHOI HAYKU
Teopii mpaBa, a TAKOXK IHTEIEKTYaJIbHUM BHECKOM Y PO3BUTOK
Cy4acHOI FOPHIUYHOT JisUTEHOCTI.
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