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The article examines the phenomenon of third-party litigation funding, which is Increasingly used in global legal practice as an effective
tool to ensure access to justice for parties lacking their own resources to pursue complex and costly disputes. The author defines the concept
of "third-party litigation financing," outlines its main types (consumer and commercial/investment funding), and describes the stages of the funding
process — from initial case selection and legal due diligence to the conclusion of a funding agreement. Attention is given both to the advantages
of this mechanism (expanding access to justice, risk-sharing, strengthening negotiating positions) and to its disadvantages (the risk of excessive
control by investors, increased costs and prolonged proceedings, and reduced compensation shares for claimants).

A separate focus is placed on the American perspective, where legislative debates continue regarding the need for greater transparency
and the introduction of taxation on funders’ profits. In particular, recent U.S. congressional bills are analyzed, such as the Litigation Transparency
Act of 2025 and the Tackling Predatory Litigation Funding Act, both of which aim to regulate the market through mandatory disclosure requirements
and additional tax mechanisms. The author emphasizes that excessive regulation may lead to an outflow of investors and restrict access to
funding for small companies, undermining the core purpose of third-party litigation financing as an institution.

The Ukrainian context is considered through the lens of numerous investment arbitrations brought against the russian federation in
connection with the annexation of Crimea and military aggression. As of 2025, at least 13 such cases have been recorded, including the high-
profile Naftogaz case, in which an international arbitral tribunal awarded Ukraine more than USD 5 billion in compensation. Against the backdrop
of the state’s enormous reconstruction needs (estimated by the World Bank at over USD 524 billion), third-party litigation funding has become
a critically important instrument for attracting capital to pursue claims in international courts and arbitration proceedings.

Key words: litigation funding, third-party litigation funding, legal dispute, arbitration, litigation funding agreement, due diligence, BIT, Litigation
Transparency Act of 2025, Tackling Predatory Litigation Funding Act.

Y cTatTi pocnimKyeTbes heHoMeH hiHaHCyBaHHS CyO0BUX MPOLECIB TPETiMK ocobamu, sKWii Aefani JYacTille BUKOPUCTOBYETHLCS Y CBITOBIl
NpaBoBi NPaKTULi AK ePeKTUBHUI iIHCTPYMEHT 3abeaneyeHHs 4OCTYNy A0 NPaBOCYAAS AN CTOPIH, LWO HE MaKTb BMACHUX PECYPCIB ANs BEAEHHS
CKnafHuUX i goporux cnopis. ABTop Bu3Havae noHaTTs «third-party litigation financing», po3kpuBae 1oro 0CHOBHi TUMK (COXMBYE Ta KomepLinHe/
iHBeCTULiiHe dhiHaHCyBaHHS), @ TaKOX OKPECITOE eTany NpoLecy (hiHaHCyBaHHS: Bif NOYaTKOBOrO BiAOOPY CnpaByv Ta NPOBEAEHHS IOPUANYHOTO
ayauTy A0 YKMafeHHs JoroBopy Npo diHaHCyBaHHs. YBara npuainseTbcs sk nepeBaram Liboro MexaHiamy (po3LwMpeHHs JOoCTyny [0 npaBocyaas,
PO3MOAIN PU3NKIB, MOCUNEHHS NEPErOBOPHMX MO3WLIi), TaK i 10ro Hegomnikam (PU3NK HagMIPHOrO KOHTPOIO 3 GOKY IHBECTOPIB, 3pOCTaHHS BUTpaT
i 3aTAryBaHHS NpoLeciB, 3MEHLLUEHHS YacTKM KOMMNeHcaLllii Ans no3vsavis).

Okpemnin akueHT 3pobrneHo Ha aMepuKaHCbKii MepCnekTuBi, e Ha 3aKOHOAABYOMY PiBHI TpMBAE AMCKYCIA LOAO HEOOXigHOCTI niaBuLLe-
HOI NPO30pOCTi Ta 3anpoBafXeHHs onofaTKyBaHHs NpubyTkiB oHAiB. 30Kkpema, po3rnsaaTbes ocTaHHi 3akoHonpoekTy KoHrpecy CLUA, Taki
ak: Litigation Transparency Act of 2025 ta Tackling Predatory Litigation Funding Act, L0 cnpsimoBaHi Ha BperynoBaHHS pUHKY Yepe3 060B’A3koBe
PO3KpUTTA iHGOpMaLii Ta AOAATKOBI NOAATKOBI MexaHiaMu. ABTOP MiAKPECNIOE, WO HaAMIpHe perynioBaHHA MOXe NpU3BeCT 4O BIATOKY iHBEC-
TOpiB i OOMEXeHHSA JOCTyny A0 (biHAHCYBAHHS ANS ManuxX KOMMaHin, WO CynepeyunTb NepLloYeproBii MeTi IHCTUTYTY (piHaHCYBaHHSA CyA0BUX
npouecie TpeTiMm ocobamu.

YKpaiHCbKWIA KOHTEKCT PO3IMSIHYTO Yepes Mpu3My YMCMEHHMX iHBECTULIMHUX apbiTpaxiB MpoTK pOCiicbKoi dheaepallii y 3B’A3Ky 3 aHEKCIEr
Kpumy Ta BiricbkoBoto arpecieto. CtaHom Ha 2025 pik 3adbikcoBaHo LoHaiMeHLLe 13 cnpaB, cepef kX pe3oHaHCHE pilleHHs y cnpasi «Hadto-
rasy», e MbxHapogHui apbitpax npucyame Ykpaini norag 5 mnpa gonapis CLUA komnercauii. Ha tni konocanbHux notpeb y BigHOBREHHi Aep-
*aBu (ouiHeHnx CeiToBuM GaHkoM y noHapg 524 mnpa gonapis) iHaHCyBaHHS CyLOBMX MPOLECIB TpeTiMy ocobamu CTae KpUTUYHO BaXnBUM
iHCTPYMEHTOM 3any4eHHs kanitany Ans nepecnigyBaHHs BUMOT Y MKHApOAHMX Cyaax i apbiTpaxax.

KntouyoBi cnoBa: ciHaHCyBaHHs Cy[OBMX NPOLIECiB, (hiHAHCYBaHHs CyOBMX NPOLECiB TpeTiMm ocobamu, npaBoBuii cnip, apbiTpax, 4orosip
npo riHaHCyBaHHS CyA0BOrO MPOLIECY, OPUANYHWIA ayAnT, [JBOCTOPOHHIN iHBECTULiHMIA AOTOBIP, 3aKOH NPO NPO30PICTb CYAOBOrO (hiHAHCYBaHHS
2025 poky, 3akoH npo 60poTbOY 3 XvKaLbKUM iHaHCYBaHHSIM CyA0BUX MPOLECIB.

Litigation funding, also known as third-party funding
(“TPLF”) or litigation finance, is where a third party (with no
prior connection to the litigation) agrees to finance all or part
of the legal costs of the litigation, in return for a fee payable
from the proceeds recovered by the funded litigant [1, p. 1].

Litigation funding is typically divided into two main
groups: consumer and commercial or investment. Con-
sumer litigation funding arrangements generally involve
a plaintiff seeking financial support from a funder for liv-
ing or other expenses, usually related to tort or personal
injury claims. Alternatively, investment or commercial lit-
igation funding arrangements often involve large — scale
tort and commercial cases and alternative dispute resolution
proceedings.

Two-thirds of such arrangements is invested in lawsuit
“portfolios” rather than individual cases [2].
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TPLF shifts the financial burden of litigation or arbitra-
tion to the funder’s balance sheet, which makes this financing
most suitable in cases where a client cannot objectively assess
the likelihood of success or does not have the resources to pur-
sue a claim.

This article is an author’s attempt to set out a brief over-
view the third-party litigation funding concept its types, stages,
Ukrainian and US perspectives.

Parties involved. Litigation funders vary in type, size,
and investor base. For example, many funders are private enti-
ties that specialize in TPLF. They may obtain investment cap-
ital from institutional investors, such as endowments and pen-
sions. Other firms may be multistrategy funders, which are
firms that invest in various markets and asset classes. A small
number of funders are large, publicly traded companies. Other
funders are smaller firms that may be backed by single inves-
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tors, such as high-net-worth individuals, or may be family
offices or hedge funds that only occasionally participate in lit-
igation funding [3, p. 14].

Process stages. The funding process begins with an ini-
tial meeting between the party seeking funding and the litiga-
tion. During this meeting, the claimant presented an overview
of'the case and discussed their funding needs with a funder. The
litigation funder evaluates whether the case meets its invest-
ment criteria, assesses its potential merits, and then ensures
that the goals and desires of both parties are aligned. Before
disclosing detailed information about a case, the claimant
and the litigation funder typically conclude a Non-Disclosure
Agreement (“NDA”) to protect the confidentiality of the infor-
mation shared during the funding process [4].

When considering whether to invest in a claim, funders
consider (the respective importance of which will vary by
claim and by funder): (1) demonstration of healthy claim
(2) margin of recovery somewhere higher than budget for
funding (3) the value of the claim (4) the amount required to
be advanced (5) jurisdictional obstacles (6) available defenses
(7) the nature, length and type of the proceeding (8) the pos-
sibility of settlement (9) the creditworthiness of the client
(10) the creditworthiness of the opposing party (with a view to
being able to collect on the award) (11) counsel that has been
selected and how counsel will be compensated (12) any other
obstacles to recovery of an award [5, p. 1].

The above stages take place during the process of “due dil-
igence”, the aim of which to confirm whether a case is suitable
for investment.

Once the review is complete, the funder decides whether to
proceed with or decline the investment, knowing that approval
exposes it to the full spectrum of risks connected with the dis-
pute. If the decision is favorable, the claimant and funder for-
malize their arrangement by entering into a Legal Funding
Agreement (the “LFA”). The LFA is the cornerstone document
in third-party funding, establishing the financial and contrac-
tual framework of the funder’s involvement in the dispute.
While its financial terms generally mirror those outlined in
the term sheet, they may be revised if due diligence reveals
issues requiring adjustment. Typically, such agreements are
not subject to disclosure.

Advantages

— Access to justice: Enables claimants (especially indi-
viduals or small companies) who lack resources to pursue
meritorious claims without bearing

— upfront legal costs;

— Risk sharing: Transfers the financial risk of litigation
to the funder; the claimant pays only if the case succeeds;

— Additional leverage: increase of leverage of litigants
in settlement negotiations with available financial resources to
pursue their claims. Therefore, third-party litigation funding
helps balance power disparities in disputes where one party
has significantly greater financial resources.

Disadvantages.

— Excessive control: TPLF allows funders to exercise
undue control or influence over the litigation to the detriment
of courts, defendants and plaintiffs. For example, in some
TPLF agreements, there are provisions that allow funders to
make strategic decisions like whether and when to settle, even
if the plaintiff would rather proceed to trial. Unlike attorneys,
funders do not owe a fiduciary duty to the plaintiffs and may
not be acting in their best interest;

— Increase of litigation costs: TPLF can lead to increased
litigation costs. For instance, TPLF may encourage the filing
of frivolous lawsuits leading to defense expenses that would
not normally be encountered. Additionally, cases involving
TPLF agreements may involve discovery fights and motions
pertaining to accessing the TPLF agreement themselves,
thereby driving up the costs of litigation. Finally, cases involv-
ing third-party litigation funding result in longer case time-
lines [6, p. 20];

— Reducing recovery: Third-party funders generally
do not have to abide by any ethical or fiduciary rules. Their
priority is their financial investment, not the best interests
of'the plaintiffs. In fact, in some funded class actions, the fund-
ing agreements are structured so that the fewer people who
claim their award, the more money the funder gets. Funders
usually receive a significant portion of the proceeds (often
20-40%+), reducing the claimant’s recovery.

American perspective

Washington, D.C. — Congressman Darrell Issa, Chairman
of the House Judiciary Subcommittee on Courts, Intellectual
Property, Artificial Intelligence and the Internet, Congressman
Scott Fitzgerald (WI-05), and Congressman Mike Collins
(GA-10) introduced HR 1109 — The Litigation Transparency
Act of 2025. This is breakthrough legislation that will require
the disclosure of parties receiving payment in civil lawsuits.

According to Darrell Issa, in hundreds of cases every year
and in greater frequency, civil litigation is being funded by
undisclosed third-party interests as an investment for return —
including from hedge funds, commercial lenders, and sover-
eign wealth funds operating through shell companies. Third-
party litigation funding also poses unique challenges in patent
litigation cases, where too often investor-backed entities seek
large settlements against American companies, distorting
the free market and stifling innovation. This widespread
anti-transparency environment requires a legislative remedy
that provides disclosure of investors receiving payment based
on the outcome of a case. The bill will also require disclosure
of the financing agreement between investors and parties to
these civil actions [7].

The latest development was related to the Tackling Pred-
atory Litigation Funding Act was introduced in both House
and Senate on 20 May 2025. It was to introduce a tax on prof-
its earned by third-party funders is part of this bill. Specif-
ics: funders could face a rate equal to the highest individual
income tax rate (37%) plus the 3.8% net investment income
tax [8].

The growing push in Congress to impose taxes on funders’
recoveries and to require extensive disclosure of funding
arrangements is likely to reshape the industry in the coming
years. Measures such as the Tackling Predatory Litigation
Funding Act could make funding significantly less attractive
by subjecting funders’ returns to the highest marginal tax rates,
while disclosure obligations under the Litigation Transpar-
ency Act and restrictions on foreign investment under the Pro-
tecting Our Courts from Foreign Manipulation Act may deter
certain investors altogether. Taken together, these develop-
ments suggest a regulatory environment that is increasingly
skeptical of funders and more protective of transparency, but
potentially less conducive to the free flow of capital into com-
plex and expensive disputes.

If taxation and disclosure requirements become burden-
some, many funders may withdraw from the U.S. market or
raise their pricing, leaving smaller claimants without viable
financing options. While these measures aim to safeguard
courts from undue influence and protect litigants from preda-
tory practices, the unintended consequence could be reduced
access to justice, as companies and individuals without deep
resources may find themselves unable to pursue legitimate
claims. In conclusion, the industry stands at a crossroads:
unless lawmakers strike a careful balance between over-
sight and accessibility, the tightening of regulations could
slow the expansion of litigation funding in the United States
and limit its role as a tool for leveling the playing field in high-
stakes litigation.

Ukrainian perspective. Alternative investment managers
are increasingly drawn to Ukraine’s dispute funding market,
particularly in the context of arbitrations arising from russia’s
unlawful actions. This interest reflects a broader global trend
of financing high-value disputes in emerging markets, especially
when proceedings are governed by respected common law juris-
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dictions such as England and certain U.S. states. In such cases,
careful structuring advice from local counsel remains essential
to mitigate risks that claims could be challenged under doctrines
of maintenance and champerty, which historically sought to pre-
vent the commercialization of litigation.

As of late February 2025, the total cost of Ukraine's
reconstruction and recovery is estimated at $524 billion over
the next decade. This figure is based on the Fourth Rapid
Damage and Needs Assessment (RDNA4), a joint study by
the Government of Ukraine, the World Bank, the European
Commission, and the United Nations. This total is up from
the $486 billion estimated a year earlier, reflecting the contin-
ued destruction from ongoing russian attacks [9].

As of today, at least 13 investment arbitrations in total,
twelve of which were filed under the russia-Ukraine Bilateral
Investment Treaty, were filed against russia for expropriation
and other breaches of the Ukraine — russia BIT. These cases
include several claims brought by businesses with assets,
including real estate, petrol stations, and airports [10] claims
by Ukraine’s state-owned bank Oschadbank, and a claim from
state-owned oil and gas company Naftogaz.

Naftogaz’ case is the largest one where it was commenced
arbitration proceedings against russia in October 2016, seeking
compensation for Moscow’s seizure of its property in violation
of a bilateral investment treaty between Ukraine and russia.
Naftogaz had been the leading player in the natural gas indus-
try in Crimea, and was active in gas exploration, production,
transport, storage, processing, and distribution. On April 12,
2023, a tribunal ordered russia to pay Naftogaz more than USD
5 billion for russian’s treaty violations. This award remains

the largest to date among all investor-state claims brought by
Ukrainian entities over russia’s unlawful actions in Crimea. In
August 2025, Naftogaz Group has obtained permission from
the District Court of Vienna Inner City (Austria) to enforce
an arbitral award against russia (the “Crimea Award”) for more
than USD 5 billion [11].

Conclusions. In shaping the future of third-party funding,
legislators must carefully balance transparency and regulation
with the imperative of preserving access to justice. Overly
restrictive measures — whether through excessive taxation or
rigid disclosure requirements — risk discouraging funders from
entering the market or inflating the cost of financing, leaving
resource-constrained claimants unable to pursue meritorious
claims. This outcome would not only undermine the promise
of TPLF as a tool for leveling the playing field in complex dis-
putes but would also erode its role in enabling accountability
where powerful actors seek to avoid liability.

Atthe same time, global trends demonstrate that TPLF remains
on an upward trajectory, driven by both claimants’ demand for
capital and funders’ profit incentives. While regulatory challenges
will persist, particularly regarding the extent of funders’ influ-
ence over litigation, these hurdles are not insurmountable. For
Ukraine, where businesses and state-owned entities continue to
seek redress for massive losses inflicted by russia’s aggression,
TPLF offers a unique and necessary avenue to pursue justice in
international arbitration. In this context, the development of a leg-
islative framework that is friendly to responsible funding prac-
tices is not only desirable but essential-ensuring that Ukrainian
companies, despite their limited resources, have the financial
backing to transform legal rights into enforceable remedies.
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