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Judicial aspect of European integration of Ukraine which entails legal mechanism to ensure recognition and enforcement of Ukrainian
judgments in civil and commercial matters is analyzed in the article. Association Agreement between Ukraine and the European Union dated
June 27, 2014 which is the ground of massive and fundamental changes in Ukrainian national law system is looked over in relation to the process
of adaptation of private international law legislation to the European standards in order to enhance the processes of convergence of legal
systems. Particular articles of the Association Agreement referring to private international law are analyzed. Special attention is paid to the issue
of European integration processes and their direct impact on private international law system and its mechanism of legal regulation. The aim,
features and mechanism of national law adaptation in the context of European integration changes are the subject to detailed analysis. The
issue of recognition and enforcement of Ukrainian judgments in civil and commercial matters in the EU and vice versa is studied in details under
Ukrainian and European law with regard to circulation of judgment concept. The basic principles of recognition and enforcement of judgments,
specific conditions and requirements are analyzed under the Brussels | bis Regulation. Grounds for refusal of recognition and enforcement
of judgments are studied under the Brussels | bis Regulation and the Law of Ukraine “On Private International Law”. Special attention is paid to
the issue of other legal mechanisms (conventions) to ensure free circulation of judgments (for example, Lugano Convention). Author’s point of view
with regard to implementing certain legal tools to ensure automatic recognition and enforcement of judgments between Ukraine and the European
Union is outlined.
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Y craTTi npoaHani3oBaHO CyAOBWUIA acmekT €BPOMencbkoi iHTerpauii YkpaiHu, a came MpaBOBWI MexaHi3M 3abe3neyeHHs BU3HaHHS
Ta BMKOHAHHS YKPaiHCbKMX CYOOBUX pilleHb Y LUMBINbHUX Ta roCMoAapcbkux cnpasax. Yroga npo acouiauiio Mix YkpaiHoto Ta €Bponencbkum
Cotosom Big 27 4yepBHs 2014 poky, Sika € OCHOBOK MaclUTabHUx Ta dyHAaMeHTanbHUX 3MiH Yy HauioHamnbHi NpaBoBili cucTeMi Ykpainu,
po3rnsaaeTbcA B acnekTi aganTauii 3aKoHOAaBCTBA MPO MiKHApOAHE MpuUBATHe MPaBO [0 EBPOMENCHKUX CTaHAAPTIB 3 METOK MOCWMIEHHS
npouecu KoHBepreHuii npaBoBux cucteM. NpoaHanizoBaHO okpeMi CTaTTi Yrogy npo acouiauito, WO CTOCYHTbCS MiKHAPOLHOrO MpuBaTHOTO
npasa. OcobnuBy yBary NpuaineHo NuTaHH eBPOIHTErpaLiiiHUX NpoLeciB Ta ix 6e3nocepeHbLOro BNUBY Ha CUCTEMY MiXKHAPOAHOIO NMPUBATHOMO
npaea B YKpaiHi Ta MexaHi3M MOoro npaBoOBOro perynioBaHHs. [peagMeTom AeTanbHOro aHanidy € MeTa, 0CoBnMBOCTI Ta MexaHiam aganTauii
HaLioHanbHOro npaBa B KOHTEKCTi €BPOIHTErpauiiHMx 3MmiH. [leTanbHo JOCRIMKEHO MUTaHHA BU3HAHHA Ta BUKOHAHHS YKPAiHCbKWUX CyAOBUX
pilleHb Yy UMBINbHMX Ta rOCNOAAPCHKMX cnpaBax Yy KpaiHax €sponericbkoro Coto3y i HaBmakv B pamkax YKpaiHCbKOro Ta €BPOMENCLKOro npaea
3 0rnagy Ha KoHLenLito BinbHoro obiry cyaoBwx pilleHb. OCHOBHI MPUHLMMM BU3HAHHS Ta BUKOHAHHS CYA0BYX pilleHb, 0CObnMBI yMOBW Ta BUMOTY
npoaHanisoBaHo BignoBiaHO A0 bptoccenbebkoro pernameHTy | bis. MNiacTaBv Ans BigMOBU y BU3HaHHI Ta BUKOHAHHI CY[JOBUX pillleHb BUBYAIOTHCS
3rigHo 3 BptoccenbebkM pernameHToM | bis Ta 3akoHoM Ykpainu «[po mixHapogHe npveaTHe npaso». OcobnuBy yBary nNpuaineHo nuTaHHo
iHLIMX MpaBOBKX MeXaHi3MiB (KOHBEHL) Ana 3abe3neyeHHs BinbHOro obiry cydoBux pileHb (Hanpuknag, KowseHuis JlyraHo). BuknageHo
aBTOPCbKY TOYKY 30pYy LLOAO BNPOBaPKEHHSI OKPEMUX MPaBOBMX iHCTPYMEHTIB Ans 3abe3neyeHHsi aBTOMATUYHOTO BM3HAHHS Ta BUKOHAHHS
CyAOBMX pilleHb Mix YkpaiHot Ta €Bponencbkum Coro3oMm.

KntouoBi cnosa: esponelicbka iHTerpauisi, BU3HaHHS Ta BUKOHAHHS CyAO0BWX pilleHb, aBTOMATUYHE BU3HAHHSA, Bproccenbebkuii pernameHT
| bis, aganTauis 3akoHogaBcTBa YkpaiHu, MixkHapogHe npusatHe npaso, KoHeHLUis JlyraHo.

Introduction. Nowadays Ukraine is going through
the most difficult period in the history of its independence.
Notwithstanding the full-scale invasion of russian troops
which caused not only destruction, but also a humanitarian
crisis in dozens of regions and cities, Ukraine continues
European integration processes and intends to become the EU
Member State after the victory in the war.

While providing characteristics of the current state
of Ukrainian legal system, it is impossible not to mention
the European integration which has been launched since
2014 and caused full renewal of national legislation.
Moreover, it is worth noting all these processes are not related
to particular branches of law (civil law, commercial law,
administrative law etc.) and respective legislation: we are
talking about deep structural revision of the role of the law as
a tool to regulate legal social relations, changing the general
approach and increasing the importance of basic law principles
(primarily the accent is made on rule of law principle and its
constituent elements). At the same time private international
law is not an exception: having a special subject of legal
regulation and specific methods, private international law
being at the same time both domestic and international law
requires special approach to revision and adaptation with
regard to the EU integration process. Moreover, of particular

scientific interest is the issue of adapting private international
law of Ukraine to European legal mechanism on recognition
and enforcement of judgments in order to ensure their free
circulation in civil and commercial matters.

Analysis of recent research and publications. It should
be noted that certain problems of the legislation on private
international law with regard to EU integration were analyzed
by such outstanding scientists as V. I. Kisil, A. S. Dovgert,
R. A. Maidanik, N. S. Kuznetsova and others. However,
unfortunately, today the doctrine of private international law
does not provide a clear vision of the importance of European
integration processes for further development of private
international law legislation in Ukraine.

Therefore, the purpose of this article is to highlight
and analyze particular legal mechanisms to ensure
recognition and enforcement of Ukrainian judgments in civil
and commercial matters in the EU and vice versa.

Main part. To start with, it should be mentioned that
an association between the European Union and its Member States,
of the one part, and Ukraine, of the other part, is established with
the aim, among others, to enhance cooperation in the field of Justice,
Freedom and Security with the aim of reinforcing the rule of law
and respect for human rights and fundamental freedoms (art. 1 (2(e)
of the Association agreement between the European Union and its

100



IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

Member States, of the one part, and Ukraine, of the other part as of
May, 29,2014) [1].

Article 24 of the mentioned above Agreement enshrines
mutual obligations of the Parties to further develop judicial
cooperation in civil and criminal matters, making full
use of the relevant international and bilateral instruments
and based on the principles of legal certainty and the right
to a fair trial. When it comes to civil matters in particular,
further EU-Ukraine judicial cooperation should be established
on the basis of the applicable multilateral legal instruments,
especially the Conventions of the Hague Conference on Private
International Law in the field of international Legal Cooperation
and Litigation as well as the Protection of Children [1].

Allmentioned above demonstrates once again the importance
of legal mechanism to ensure free circulation of judgments in
civil and commercial matters between Ukraine and the EU.

It is common knowledge that private international law as
its objective has to address 3 main legal questions:

— The law of which country is applicable (conflict of laws
issue)?

—  Which particular court of which country is competent
to hear and resolve the dispute?

— How to recognize and enforce a judgment in civil
and commercial matters in a foreign country?

Overlooking the first two questions, for the purpose of this
article we will concentrate on analysis of legal mechanisms
which could be used in the process of Ukrainian legislation
adaptation to the EU private international law standards in
relation to the last question mentioned above.

It should be stated that the Law of Ukraine “On Private
International Law” as of June, 23, 2005 Ne 2709-1V contains
three chapters regulating proceedings with foreign elements:

—  Chapter XI. Proceeding in cases involving foreign persons;

— Chapter XII. Jurisdiction and execution of foreign
jurisdictions;

— Chapter XIII. Recognition and enforcement of foreign
courts judgments [2].

Each chapter has specific legal norms outlining
the measures court might take in specific cases. However,
the last out of mentioned above 3 chapters addressing
the issue of recognition and enforcement of foreign judgments
enshrines the provision according to which recognition
and enforcement of the foreign court decisions shall be carried
out in accordance with the procedure established by the law
of Ukraine. This law is the Civil Procedure Code of Ukraine
as the main legislation act regulating civil procedure forms
and settling the requirements of civil justice to protect affected,
unacknowledged or disputed rights, freedoms and interests
of physical persons, the rights and interests of legal persons
and state interests [3].

The Civil Procedure Code of Ukraine contains a special
section with regard to recognition and enforcement of foreign
judgments in Ukraine. The national law distinguishes
the procedure for recognition of foreign judgment that is
subject to enforcement and those which is not (chapter 1
and 2 of Section IX respectively). The general principle is
that both foreign judgments could be recognized in Ukraine,
if its recognition is provided for by international treaties
ratified by the Verkhovna Rada of Ukraine, or according to
the principle of reciprocity (art. 471 of the Code). A petition
for the recognition of a foreign judgment shall be submitted
by an interested person to the court; the following documents
shall be attached to the request for recognition of a judgment:

1) a duly certified copy of the decision of a foreign court,
the recognition of which is requested,

2) an official document stating that the decision of a foreign
court has entered into force, if this is not stated in the decision itself;

3) a certified translation of the listed documents into
Ukrainian or a language provided for by international treaties,
ratified by the Verkhovna Rada of Ukraine, in accordance with
the legislation.

However, it should be stressed that the list of supporting
documents is different for the judgments which are subject to
enforcement.

For providing comparative analysis it’s important to take
a look at the grounds for refusing to grant a permission to
enforce a foreign court judgment enshrined in the art. 468
of the Code. They are as follows:

— if the decision of a foreign court has not entered into
legal force under the legislation of the state in whose territory
it was issued;

— if the party against whom the decision of a foreign
court was issued was deprived of the opportunity to participate
in the legal process due to the fact that it was not properly
and timely notified of the proceedings;

— if the decision was made in a case, the consideration
of which falls exclusively within the competence of the court or
other authorized body in accordance with the law of Ukraine;

— if there is a previously adopted decision of the court
of Ukraine in a dispute between the same parties, on the same
subject and on the same grounds, which has gained legal force,
or if there is a case in the court of Ukraine in a dispute between
the same parties, on the same subject and on the same grounds,
which was initiated before the opening of proceedings by
a foreign court in the case;

— if the deadline for presenting a foreign court decision
for enforcement in Ukraine is omitted, as established by
international treaties, the binding consent of which has been
given by the Verkhovna Rada of Ukraine, and this Code;

— if the subject of the dispute is not subject to judicial
review under the laws of Ukraine;

— if the implementation of the decision would threaten
the interests of Ukraine;

— if Ukraine previously recognized and granted permission
to enforce the judgment of a foreign court in a dispute between
the same parties, on the same subject and on the same grounds
as the judgment requested for enforcement [3].

At the same time in the EU legal system the main act
of procedural civil and commercial legislation governing
the interactions among the court systems of the Member States
is Regulation (EU) No 1215/2012 of the European Parliament
and of the Council of 12 December 2012 On Jurisdiction
and the Recognition and Enforcement of Judgments In Civil
And Commercial Matters (hereinafter — the Brussels I bis
Regulation) [4]. The provisions of this Regulation should be
analyzed in details.

Comingback tohistorical background, this Regulation shall,
as between the Member States, supersede the 1968 Brussels
Convention, except as regards the territories of the Member
States which fall within the territorial scope of that Convention
and which are excluded from this Regulation pursuant to
Article 355 of the TFEU.

The main rules and requirements governing the recognition
and enforcement of foreign judgments are enshrined in
Chapter III of the Brussels I bis Regulation. It should be
specifically underlined the principle according to which
a judgment given in a Member State shall be recognized in
the other Member States without any special procedure being
required. Any interested party may apply for a decision that
there are no grounds for refusal of recognition as referred to
in the Regulation (art. 36 of the Brussels I bis Regulation).
A party who wishes to invoke in a Member State a judgment
given in another Member State shall produce a copy
of the judgment which satisfies the conditions necessary to
establish its authenticity and special certificate issued pursuant
to Article 53 of the Regulation [4]. The described above
approach is known as the principle of automatic recognition.

When it comes to enforcement of judgments the same
approach takes place: a judgment given in a Member State
which is enforceable in that Member State shall be enforceable
in the other Member States without any declaration
of'enforceability being required. An enforceable judgment shall
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carry with it by operation of law the power to proceed to any
protective measures which exist under the law of the Member
State addressed (art. 39, 40 of the Brussels I bis Regulation).

Of particular interest for us there are provisions
of the Brussels I bis Regulation referring to refusal
of recognition and enforcement. According to article
45 of the Regulation on the application of any interested party,
the recognition of a judgment shall be refused:

— if such recognition is manifestly contrary to public
policy (ordre public) in the Member State addressed,;

— where the judgment was given in default of appearance,
if the defendant was not served with the document which
instituted the proceedings or with an equivalent document in
sufficient time and in such a way as to enable him to arrange
for his defence, unless the defendant failed to commence
proceedings to challenge the judgment when it was possible
for him to do so;

— if'the judgment is irreconcilable with a judgment given
between the same parties in the Member State addressed,

— if the judgment is irreconcilable with an earlier
judgment given in another Member State or in a third State
involving the same cause of action and between the same
parties, provided that the earlier judgment fulfils the conditions
necessary for its recognition in the Member State addressed;

— if the judgment conflicts with provisions of Section 3,
4 or 5 of the Chapter II with regard to policyholder, the insured,
a beneficiary of the insurance contract, the injured party,
the consumer or the employee was the defendant [4].

It is crucial to take into account that under the Brussels
I bis Regulations the grounds for refusal of recognition
and enforcement are the same: on the application of the person
against whom enforcement is sought, the enforcement
of a judgment shall be refused where one of the grounds
referred to in Article 45 is found to exist (art. 46 of the Brussels
I bis Regulation).

While analyzing other international instruments to ensure
free circulations of foreign judgments it should be stated
that the Brussels I bis Regulation enshrines one specific
provision which is of particular importance for the aim of this
research. Article 71 outlines that the Regulation shall not
affect any conventions to which the Member States are parties
and which, in relation to particular matters, govern jurisdiction
or the recognition or enforcement of judgments. However,
with a view to its uniform interpretation, this rule should be
applied as follows:

— this Regulation shall not prevent a court of a Member
State which is party to a convention on a particular matter from

assuming jurisdiction in accordance with that convention,
even where the defendant is domiciled in another Member
State which is not party to that convention;

— judgments given in a Member State by a court in
the exercise of jurisdiction provided for in a convention on
a particular matter shall be recognised and enforced in the other
Member States in accordance with this Regulation [4].

Nevertheless, where a convention on a particular matter to
which both the Member State of origin and the Member State
addressed are parties lays down conditions for the recognition
or enforcement of judgments, those conditions shall apply. In
any event, the provisions of this Regulation on recognition
and enforcement of judgments may be applied.

It should be also stated that the Brussels I bis Regulation
shall not affect the application of the 2007 Lugano Convention
[5]. This point should be analyzed in details.

Lugano Convention as of December, 21, 2007
is an international treaty on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters
concluded between the European Union and Iceland, Norway,
Swiss as these countries are not EU Member States and Denmark
(as of Danish right to opt out). The legal norms enshrined
in Lugano Conventions are similar to those in the Brussels
I bis Regulation allowing automatic recognition of judgments
given in a State bound by this Convention in the other States
bound by it without any special procedure being required. It’s
important to stress that for states that join the European Union
after the conclusion of the Lugano Convention, the Convention
applies automatically from their EU accession date. Taking
all mentioned above into account the advantages of Lugano
Convention ratification for Ukraine are obvious.

Conclusion. When it comes to recognition and enforcement
of foreign judgments, it should be stated that the procedure
and grounds for refusal are similar under the Brussels I bis
Regulation and the Law of Ukraine “On Private International
Law”. However, the lack of applicable legal instruments makes
the recognition and enforcement of judgments between the EU
and Ukraine extremely complicated and time consuming. We
believe this issue could be solved through Lugano Convention
ratification by Ukraine. To our mind, Lugano Convention
could be the most realistic and prompt way for Ukraine to
establish automatic recognition and enforcement of Ukrainian
judgments in civil and commercial matters in the EU (as well as
the other way around) and to enhance judicial cooperation. We are
sincerely committed to the idea that this can definitely contribute
to accelerating Ukraine's European integration and obtaining
the status of a Member State.
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