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The article is devoted to research of contracts as the basis of private international law and the realization of the right to choose in the sphere
of private law through contracts. Based on the conducted analysis, it was established that the parties to a contract make the law for themselves,
they have “freedom of contract” which has two main aspects: the individual’'s choice whether or not to enter into a contract, and if so, with whom,
and the freedom to decide on content of the contractual obligations undertaken. It was found that from the standpoint of the dogma of private
law and its theoretical foundations, the contract is always aimed at establishing such a model of behavior of the parties, which is subject to
realization within the framework of future implementation. The author emphasizes that a large amount of relations regulated by international
private law is related to contracts of various types, their concluding and execution, since the very nature of private law is contractual. The author
also emphasizes that one of international private law’s methods is collision-legal method which means to find such a norm in native law or in
a contract between parties which would answer the question what law is applicable.The author concludes that an individual and his/her right to
choose should be in the first place. Except an individual the world of law is dead. All law reality is mostly a result of a choice, of the realization
of the right to choose. The author emphasizes that collision norm gives the parties or the court or another appropriate organ a right to choose — to
choose applicable law. And the right to choose generates from free will. The author also concludes that all legal rules, all actions are based on
free will. Law itself is a choice of civilization, society; it is a will to make world and life better.
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CTaTTio NPUCBAYEHO AOCTIAXKEHHIO KOHTPAKTIB K OCHOBW MiXKHapOAHOIo NpMBATHOrO Npaea Ta peanisadii npasa Bubopy y cpepi npusatHoro
npaBa Yepes KOHTPakTW. Ha ocHOBI NpoBefeHOro aHanisy 6yno BCTaHOBMEHO, LLO CTOPOHM JOrOBOPY CaMi CTBOPHOKTH NPaBo, BOHW MakTh «CBO-
6ony [oroBopy», sika Mae ABa OCHOBHI acnekTu: B1bip ocobu yknagaTty Yy He yknagaTh JOroBip, i SIKLLO TakK, 3 KUM, a Takox cBoboay BuUpiLLyBaTh
MUTaHHS LLOAO 3MICTY B3ATUX JOrOBipHMX 3060B’s13aHb. 3'coBaHo, LU0 3 NO3ULLT OrMaTyK1 NpMBaTHOrO NpaBa Ta il TeopeTU4HUX 3acag [oroBip
3aBXay CNPSIMOBaHUIA Ha BCTAHOBIIEHHS Takoi MOZENi NOBEAiHKM CTOPIH, sika nignarae peanisadii B ManbyTHboMy. ABTOP NiAKPECHIOE, Lo BEnuKa
KiNbKICTb BIQHOCUH, SKi peryntoloTbCs MXKHapOAHWM NPUBaTHUM NPaBOM, NMOB’A3aHa 3 PI3HOTO POAY KOHTPaKTamu, iX YKNageHHsSM Ta BUKOHaHHSM,
OCKiNbKM cama npupofa NpuBaTHOrO npaea € AOTrOBiPHOK. ABTOP TaKOX HArosiowye, Lo OAHWM i3 MeTOAIB MiXKHapOLHOro NpuBaTHOrO npasa
€ KOMi3iiHO-NPaBOBWIA MeTof, SKUIA 03Ha4Ya€e NOLUYK Takoi HOPMU Yy HaLjioHanbHOMY npasi abo B OroBopi Mix cTopoHamu, sika 6 Jana Bignosigb
Ha MUTaHHS, sike NPaBo Miansarae 3acTocyBaHHI0. ABTOP pobUTL BUCHOBOK, LU0 iHAMBIA Ta MOro npaso BMOopy mae OyTv Ha nepLluomy micui. bes
iHauBigy cBIT NpaBa MepTBUWiA. Bes npaBoBa fijiicHicTb 30ebinbLioro € pesynsratoMm Bubopy, peanisauii npasa Bubopy. ABTOp MigKPECIOE, WO
KonisinHa Hopma Hazae ctopoHam abo cyay uv iHWOMY BiANOBiAHOMY OpraHy npaeo BMGOpY — BUOOPY 3aCTOCOBHOIO npasa. A npaso Bubopy
noxoamTb Big cBoGoaw Bori. ABTOp Takox pobuTb BUCHOBOK, WO BCi NpaBoBi HOpMK, BCi Aii 3acHoBaHi Ha cBoboai Boni. MpaBo Tex € B1uGopom
uMBinisauii, cycninbCcTea, BOHO € BaxaHHAM 3pO0bUTY CBIT i XKWUTTS KpaLLUMU.

KntouoBi cnoBa: kKOHTpaKT, MixHapoaHe NpuBaTHe NpaBo, LMBINbHE NpaBo, NpuBaTHe Npaso, BUGIp, aBTOHOMIsi, Bons, cBo6oaa Bofi.

Formulation of the problem. People enter into contracts
every day. In many cases we even don’t realize that we are mak-
ing a contract. But when people are engaged in trade, commerce
or industry, they do realize that they carry on business by enter-
ing into contracts. Globalization and integration significantly
affect the substantive characteristics of law, all its branches
and legal phenomena. The law is experiencing a phase of active
development in connection with modern transformational pro-
cesses, which are also taking place due to the war in Ukraine.
Globalization and other transformational processes strengthen
the importance of international private law in the modern world,
and call for the need to research new topical issues in this field.
Contract law is not new, but one of the most significant parts
of private international law. Some essential part of legal reality
is created by contracts; they are in sense the realisation of some-
one’s free will, choice, and autonomy.

Analysis of recent research and publications. The prob-
lem of the autonomy of will is relevant given the degree of its
scientific development. Among the domestic scientists who
studied individual aspects of this problem, it is worth men-
tioning O. Pilenko, V. M. Koretskyi, O. M. Makarov, in whose
writings we find the history of the emergence and development
of private international law. The problem of the autonomy
of will was also widely studied by foreign collision scientists,
including J. Kroffoler, J. Shapp, K. Schmighoff, O. Lando,
P. Kai, R.Goldman, X. Bagifol, and others. Individual issues
of the outlined problem were studied by domestic scientists
V. I. Kysil, O. O. Merezhko, L. S. Dovgert, V. V. Drone. The

problem of the autonomy of will was comprehensively inves-
tigated by S. M. Zadorozhnaya.

Many famous scientists have also researched and are
researching various issues related to free will and the issues
of choice and other important issues of international private law.

Highlighting previously unsolved parts of the overall
problem. However the issues of international private law as
the realisation of the right to choose in connection with con-
tracts were not researched yet.

The purpose of the article. So, the purpose of this article
is research of contracts as the basis of private international law
and the realization of the right to choose in the sphere of pri-
vate law through contracts.

Presentation of the main research material. The law
of contracts differs from other branches of law in a very impor-
tant respect. It does not lay down so many rights and duties
which the law protects and enforce, it contains rather a number
of limiting principles, subject to which the parties may cre-
ate rights and duties for themselves, and the law uphold those
rights and duties. Thus, we can say that the parties to a con-
tract, in a sense make the law for themselves [1, p. 3], these
parties have “freedom of contract”.

The “freedom of contract” is now generally accepted,
it became popular at a time of the swift industrialization
and increasing commercialization of society, when the best
way of allowing wealth to develop was to let those involved
in business regulate their own affairs, with the courts simply
intervening to settle disputes. The parties to a contract will be
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governed by rational self-interest, and giving effect to trans-
actions which result from this will be to the benefit of both
the parties and society [1, p. 4].

“Freedom of contract” has two main aspects. At first it is
the individual’s choice whether or not to enter into a contract,
and if so, with whom. The second is the freedom to decide on
content of the contractual obligations undertaken.

The relevance of contract research is determined by its
active use in civil law relations and a wide range of applica-
tions. Contract issues are the closest to civil studies. In civil
studies, the idea of a contract is decisive from the point of view
of understanding not only the nature of binding relations, their
content and social consequences, but also the entire system
of civil law [9, p. 67].

In this sense it is remarkable that in modern conditions,
the theory of social values is gaining more and more impor-
tance in the understanding of a contract as an agreement
between two or more parties or a promise by one party that
the other party was counting on, aimed at the emergence,
change or termination of civil rights and responsibilities.

As V. Luts points out, the main question is not in which
specific ethos the researcher is interested in the contract as
a legal phenomenon, but what transformations accompanies
the development of this institution. In particular, the scientist
singles out two such trends: a significant expansion of the scope
of contractual legal regulation and the acquisition of contrac-
tual legal relations of an increasingly complex and long-term
nature [7, p. 55].

From the standpoint of the dogma of private law and its
theoretical foundations, the contract is always aimed at estab-
lishing such a model of behavior of the parties, which is subject
to realization within the framework of future implementation.

As R. Barnett points out, a correct understanding of a con-
tractual obligation requires an appeal to something more fun-
damental than will, trust, efficiency, honesty and agreement (in
fact, these are the five concepts that are usually used to explain
the legal nature of a contract within private law and general
contract theory) [2].

The task of private international law is the legal regula-
tion of private (civil) law relations of organisations and firms
in various countries. Private law relations shall be understood
as the relations based on the principles of legal equality, free
expression of will, autonomy, where individuals and legal
entities are the subjects.

In fact a large number of relations regulated by interna-
tional private law is related to contracts of various types, their
concluding and execution, since the very nature of private law
is contractual.

In international private law the concept of autonomy of will
has two subjects of regulation: contract and choice - law or
court, and the methods of its implementation are the recog-
nition of material-, conflict- and procedural- (jurisdictional-)
legal freedom, respectively, while this process can be under-
stood as mutual or “double recognition” [5].

Legal regulation of private relations with a foreign element
in modern legal practice is allowed by recognizing conflict-
of-law freedom or establishing formulas of conflict-of-law
attachment. In the first case, we are talking about free choice
of law, which is also called the problem of autonomy of will in
the narrow sense, or autonomy of the parties. In a broad sense,
the autonomy of the will also covers the problem of freedom
of contract (agreement). The justification and legitimation
of the free choice of law in international private law can be
considered from philosophical, historical, comparativist, dog-
matic points of view [5].

According to the prevailing opinion, freedom is freedom
of will. Along with justice, good faith and reasonableness, it
is the highest value of law, and the right to freedom is one
of the personal non-property rights that ensure the natural
existence of a natural person. It is always of great importance,
especially now when the issue of determining the role of a per-

son and personal will in all social processes of Ukrainian soci-
ety requires special attention.

Such specificity is an integral part of the relations with
foreign element where individuals and legal entities take part,
and this generates the specificity of their legal regulation that
is covered by international private law.

International private law regulates private relations
between different subjects. These private relations are civil by
their nature. They are family, labour, economic, civil and other
types of relations which are civil in a wide sense of the word,
therefore they are called private. The peculiarity of private
relations regulated by private international law is the existence
of an international character or the so-called foreign element.

Foreign element, in turn can be of three types: subject,
object and judicial fact taking place abroad. Besides, foreign
elements can also be mixed.

The existence of foreign element means that the relations
between parties can be regulated by at least two orders: native
and foreign. Besides that the parties can reach an agreement
(contract nature of relations) where the application of the law
of the third country can be prescribed. The parties can also
choose one of their countries’ legislation to regulate relations
between them (contract again). This is the representation
and realisation of the principle of parties’ will autonomy that
means the parties (subjects of international private law) are
free to choose the right order for their private relations.

The peculiarity of international private law is that two
orders — native and foreign — exist because potentially each
state’s law system can regulate civil relations between parties.
That is why the collision exists and it’s a double collision: each
country can regulate the relations, and, secondly, these coun-
tries (orders) can regulate them quite differently. So, the main
task is to solve the collision. Collision in law is an objective
possibility to apply private law of two or more countries to
these relations and surely this can have different results. The
way to solve the problem is international private law itself.

One of international private law’s methods is collision-le-
gal method which means to find such a norm in native law or
in a contract between parties which would answer the question
what law is applicable. Collision norm designates the appli-
cable order and sends to it for estimating the rights and duties
of the parties in the law of a certain country. It doesn’t regulate
relations directly but calls for the applicable law [3, p. 98—100].

Furthermore this collision norm can be found in a contract
between parties or in a special collision law.

So, collision norm gives the parties or the court or another
appropriate organ a right to choose — to choose applicable law.
And the right to choose generates from free will.

Free will is a freedom of desire, a freedom to choose one’s
behavior and a lack of coercion. It represents a free choice
of a person (individual or legal entity).

Choice is understood in connection of the decision-making
process and the objectivation of the result of such a process
(decision itself) [3, p. 98—100].

Choice is considered through the categories of “will”
and “freedom”. Freedom of human will expresses an active,
changing role of a human as for determining obstacles, indi-
vidually unrepeatable expression of objective reasons in
human activity. Choice is a mental, consciously-willed activity
of a subject to determine his behavior in an option of a certain
sphere and an objectivation of its results in subject’s action.

Construction and deconstruction of the space of choice is
an intellectual game that determines the directions of develop-
ment, the limits of individual and collective actions [10, p. 175].

Through the prism of one or another choice, one can see
a common “picture of the world” characteristic of society in
the corresponding time and space. Some scientists name four
causes of wrong choice: interest, bribery, passions and wrong
thoughts. This applies to situations of any choice: from
the everyday choice of goods or services to the “big” choice
that determines the destinies of millions of people for centuries.
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Choice implies the existence of a certain problem, the for-
mulation of alternatives for its solution, and the will to choose.
Choice combines individual (egoistic) and collective (politi-
cal) motives.

Based on free will, the right to choose is the main side
of a social (including legal) regulation of people’s behavior.

The development of a democratic state as a perfect
socio-ideological ideal is based on the search for optimal
models of the development of socio-political processes, com-
prehensive stimulation of democratization processes in all
spheres of social life. The question of determining the role
of a person and personal will in these processes, the nature
of the interaction between a person and the state in Ukrainian
society requires special attention [8, p. 221]. And here again
an individual and his right to choose are in the first place.
We should mention again and again that except an individ-
ual the world of law is dead. Only a human (an individual) is
a source and holder of all law reality. And this reality is mostly
a result of a choice, of the realisation of the right to choose.

Choice shows itself in a process of legal norms realiza-
tion, during connection of a state will with some subjects’ will,
including interactions of a state with other subjects of law. The
main method of international public law is state will coordi-
nation. We think this method corresponds the coordination
of wills of persons (individuals and legal entities including
states) as the subjects of private international law and it has
its expression both in collision-legal method which helps to
resolve disputes between parties (private relations) and colli-
sions as for the rules of public order — because different law
systems pretend to regulate private relations between parties,
and, secondly, material-legal method which is also the result
of a choice, free will expression, because states consciously
conclude treaties which have unified norms coordinating their
different legal systems in some private spheres.

As for Ukraine the revival of private law of Ukraine is
a long-term and rather voluminous process that includes not
only the development of a system of the latest legal norms,
but also involves the borrowing, processing and assimilation
of the normative, ideological and theoretical content of the law,
which has already passed the test of time and confirmed its vital-
ity during thousands of years. Not only the will of legislator
should be oriented on transformations, but the parties’ (indi-
viduals’) wills are also of the greatest importance for necessary
changes as in the sphere of private law, so as in all legal system.

As an example of such a significant result of will in
the sphere of contract law and regulation of relevant relations
we can name the “Principles of European Contract Law”,
because the legal systems of modern Western European states
are the result of a centuries-old historical process that was
accompanied by the interpenetration of the cultures of various
nations that inhabited Western Europe [4, p. 406]. At the cur-

rent stage, a special place in this process belongs to the “Princi-
ples of European Contract Law” - the “common core of Euro-
pean Contract Law”, which were created as a result of almost
20 years of work by academic lawyers. However, the main
purpose of the European principles is not law-making, but
unification and harmonization, ensuring the maximum flex-
ibility of rigid norms of domestic and international contract
law, and thus accelerating the improvement of EU contract
law. The analysis of the latest trends in the reform of the trade
and civil legislation of EU countries shows that the Princi-
ples are used as a model for improving the internal legisla-
tion of European states. Although they are neither national,
nor international law, but this does not mean that their provi-
sions do not have legal force - in the event that the parties have
agreed to regulate the contract by general principles of law, lex
mercatoria or similar norms, or have not chosen another sys-
tem or the rules of legislation to regulate their contract - that is,
they are the rules of soft law [4, p. 407] and it is also the result
of the parties’ free will.

After all we think not only private international law
and public international law, but all legal rules; all actions are
based on free will. Law itself is a choice of civilization, soci-
ety, it is a desire, will to make world and life better.

Conclusions. The parties to a contract make the law for
themselves, they have “freedom of contract” which has two
main aspects: it is the individual’s choice whether or not to enter
into a contract, and if so, with whom, and also the freedom to
decide on content of the contractual obligations undertaken.

From the standpoint of the dogma of private law and its
theoretical foundations, the contract is always aimed at estab-
lishing such a model of behavior of the parties, which is subject
to realization within the framework of future implementation.

A large amount of relations regulated by international
private law is related to contracts of various types, their con-
cluding and execution, since the very nature of private law is
contractual.

One of international private law’s methods is collision-le-
gal method which means to find such a norm in native law or
in a contract between parties which would answer the ques-
tion what law is applicable. Collision norm gives the parties
or the court or another appropriate organ a right to choose — to
choose applicable law. And the right to choose generates from
free will.

An individual and his right to choose should be in the first
place. Except an individual the world of law is dead. All
law reality is mostly a result of a choice, of the realization
of the right to choose.

Not only private international law and public international
law, but all legal rules, all actions are based on free will. Law
itself is a choice of civilization, society; it is a will to make
world and life better.
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