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OsHayeHa HaykoBa nybnikauis sBnse cobot nesHy cnpoby KoHconigawii nepLionornsaHX MipKyBaHb CTOCOBHO npobriemMaTtvku KoHuen-
Tyanisauii NOHATTS NokapaHHs y MiXHapoAHOMY KpUMIHaNbHOMY MpaBi, axinnecoBow M'STOK SIKOI KPi3b POKM i AOCI 3anMULLIAKTbCS KOMMIEKCHI
npobnemu noLUyKiB OpraHiYHOro BU3Ha4YeHHs Moro AediHiLii, @ TakoX HanexHoro Ans LbOro KaBep3HOro NpoLecy TEOPETUYHOrO MiArpyHTS.

Bb6ayaeTbes, Lo BiACYTHICTb €4UHOrO, 3aranbHONPUIAHATOrO, YCTaNEeHoro N YiTKOro BU3HAYEHHS! NMOHATTS NMOKapaHHs y MiXXHapoAHOMY Kpu-
MiHanbHOMY MpaBi, 3yMOBIIOE JOCTaTHLO NPOGNeMaTuyHe CTaHOBULLE, SIKE XapaKTepu3yeTbCs 3HAYHUM NOpani3MoOM HayKoBUX AyMOK, MO3ULLIN
i migxopis, WO y CBOK Yepry akT4yHO NpU3BOAUTL A0 (PParMEHTOBAHOMO CMPUNHSATTS LibOro YHiKarnbHOro (heHoMeHy Ta 06yMOBIOE iCTOTHY
notpeby B iX CMHTES3I 334N Oro LiiNiCHOrO PO3yMiHHS.

BinsHavaeTbes, Wo nogibHa cuTyauis € [OBOMi CNpaBeAsIMBO0 1 B YACTWHI TOrO, WO HUHI NPUAHSTO iMEHYBATM i B SKOCTi «TEOPETUYHMX
OCHOB» MOKapaHHs Y MiXXHapOAHOMY KpUMiHanbHOMY Mpasi, LWonpasaa, 3 AesKUMU 3acTepexeHHAMU, agxe Cepeq HUX BXe 3apas iCHye A0CUTb
pearnbHa MOXIIMBICTb BUOKPEMIEHHS MPUHANMHI JBOX OCHOBHUX HAMPSIMHUX OPIEHTUPIB, — «iNocodCbKo-NPaBoBUX» Ta «MONITUKO-NPaBOBUX»
BUCXiHWX, B OCHOBI SIKMX 3HAXOAATLCSA He BUPILLEHi 40 LibOro Yacy BenbMu MyApOBaHi MMTaHHSA OCArHEHHS CYTHOCTI NOKapaHHs, 30Kkpema Yepes
«Binb, cTpaxgaHHs i 06MexeHHs», 3 ogHoro BoKy, a TakoX «BUNpPaBAaHOCTI, NEriTUMHOCTI Ta NeranbHOCTI» TaKoro, 3 HLIOTO.

Pa3om 3 uym HaronoLwyeTbCs | Ha HAsABHOCTI ICHYIOYOTO Hapasi CyTTEBOTO YCKMaAHEHHS Ha LUNAXy A0 (hOpMYyBaHHSA KOHKPETHOMO BU3HAYEeHHS
nokapaHHsl y MiXHapoQHOMY KpMMiHanbHOMY npaBi Yepe3 HararnbHy HeobXigHICTb, @ TakoxX paLioHanbHICTb 060B'SI3KOBOrO BpaxyBaHHS ckna-
[0BOI NOr0 «MpU3HaYeHHs», Lo 6e3nocepeaHbO BUPaXaeTbCa caMe Y Linsx nokapaHHs, ski BpaxkatoTb CBOE BaraTOMaHiTHICTIO Ta po3mMaxom
CNeKTpy BracHoi aprymeHTaLii (HanbinbL YacTo 06roBoproBaHi 3 sIkvX 3a3BuYait «BignnaTta», «CTpUMYyBaHHS», «3aXMCT CycninbCTBa (i30nsLis)»,
«peabiniTauis», «couianbHa iHTerpaLis NpaBonopyLHMKa» TOLLO).

[ymaeTbes, Wwo hopMyBaHHs YHIBepcanbHOr0 BUSHAYEHHS MOHATTS NOKapaHHs Y MiXXHapoOAHOMY KpUMiHanbHOMY Npasi, MOXIIMBE MuLLE 3a
YMOBY 060B’SI3KOBOr0 BpaxyBaHHs pe3ynbTaTiB BUPILLEHHS BCIX BULLEBKA3aHWX NUTaHb, YiM 6e3nepeyHo 00yMOBMOETLCA HEOOXIAHICTL noaanb-
LLIOTO PETENIbHOTO OCMMUCTIEHHS KOKHOTO 3 HUX.

KntouoBi cnoBa: nokapaHHs, MikHapoaHe nokapaHHs, MbKHapOAHE KpUMiHanbHe NoKapaHHS, NOKapaHHs 3a MiKHAPOAHI 3104MHK, BiAno-
BianbHiCTb 3@ MiXKHAPOAHI 3MOYMHW, MibXKHApOAHE KpUMiHanbHe npaso.

The present scientific publication constitutes a certain attempt to consolidate the initial considerations regarding the issue of conceptualisation
of the concept of punishment in international criminal law, the Achilles’” heel of which, over the years, still remains the complex problems of seeking
for an organic definition of its term, as well as the theoretical basis for this intricate process.

It is assumed that the absence of a unified, generally accepted, well-established and clear definition of the concept of punishment in
international criminal law causes a rather problematic state characterised by a significant pluralism of scientific opinions, positions and approaches,
which in turn actually leads to a fragmented perception of this unique phenomenon and necessitates a significant need of their synthesis for its
holistic understanding.

It is noted that such a situation is fairly justified in terms of what is now commonly referred to as the “theoretical basis” of punishment in
international criminal law, however, with some reservations, since there is already a very real possibility of distinguishing at least two main guiding
directions among them, — “philosophical-legal” and “political-legal” ascending ones, based on the still unresolved and quite sophisticated issues
of comprehending the essence of punishment, in particular through “pain, suffering and restriction”, on the one hand, and “justification, legitimacy
and legality” of such, on the other.

At the same time, it is also noted that there is currently a significant complication on the way to the formation of a specific definition
of punishment in international criminal law due to the urgent need, as well as the rationality of mandatory consideration of the component of its
“purpose’, that is directly expressed in the purposes of punishment, which are striking in their diversity and the range of their own arguments (the
most commonly discussed of which are usually “retribution”, * social integration
of the offender”, etc.

Itis believed that the formation of a universal definition of the concept of punishment in international criminal law is possible only if the results
of resolving all the above issues are taken into account, and this undoubtedly necessitates further thorough consideration of each of them.

Key words: punishment, international punishment, international criminal punishment, punishment for international crimes, responsibility for
international crimes, international criminal law.
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Beryn. 3anouarkoBanuit @. XaccaHom maike I ATh IeKa
TOMY BEJIbMH EKCIIPECHBHHMI HAyKOBUH PyX, CIPSIMOBAHHMH
Ha YTBEP/DKCHHS OCHOBOIIOJIOXKHOT 1/1e1 CTOCOBHO JIOLIiJIb-
HOCTI W HEOOXIZTHOCTI PO3pOOJICHHSI €MHOIO, YHi(DIKOBAHOTO
Ta HUTICHOTO TEOPETHYHOTO MiIPYHTS CIPUIHSATTS NOKapaHHS
y MDKHApOJHOMY KpuMiHajubHOMY IpaBi [1, ¢. 39] cxoxe He
TIIBKM OCTaTOYHO 3aCBiUMB HAsBHICTb HANPOUYJ IEPMAHEHT-
HO1, ICTOPHYHO ICHYFOYOT, T. 3B. «OLI0T TUISIMW» B YaCTHHI BijI-
CYTHOCTI 3araJIbHONPUIHITOrO 1 YiTKOTO BH3HAYCHHS O3Ha-
YEHOTO MOHATTA, a 1 JOCTaTHRO CUMBOJIIYHO CHTHANII3yBaB IPO
J0BoJI (hirypanbHHi «3CcyB» y OiK CyTTEBOTO 3pOcTaHHs (axo-
BOTO IHTEpECy Ta CTPIMKOTO MiJIBUIIICHHS KOHILICHTPAIl] yBaru
Ha BiJINOBIHIN npoonemaruii [2; 3; 4; 5; 6].

3naBasioch OM, Ha MEPLUIMHA MO, TaKi JOCUTh ONTHMIC-
THYHI OYIKYBaHHS HalpaBly MOHYMEHTAJIbHHMX 3MiH Kpi3b

POKH HaJaJli MMOBCSKYAC HEBIHHHO JIUIIE CIIPABIKYBaJHCh,
JI0 TOTO K, 37e0LIBIIOro 1 6araTo B YoMy, BUKJIFOYHO ITOBHOIO
MipOI0, OCKIJIBKH 3HAXOAWIIM CBOIO IIMPOKY Ta BCeOiuHy Mia-
TPUMKY, OTPUMYBABIIIN MEPEBAYKHO 3arajbHE CXBAalbHE CTaB-
JICHHsI, BOJHOYAC PE30OHYIOUH, 30KpeMa i3 TUM, IIO 3PEIITO0
K. Cran 3rogom, IprHaiiMHI Ha HaIlIe 0COOMUCTE IIEPEKOHAHHS,
a0COJIFOTHO BIYYHO OXapakTepU3yBaB sIK BKpail HarajibHY
norpedy B HEOAMIHHOMY i 00OB’S3KOBOMY BpaxyBaHHI
«BUMOTH» 0@3MOCepPeNHbO TONICTHIHOTO «OAaueHHsS» IOKa-
paHHs y MDKHapOIHOMY KpHMiHaIbHOMY 1pasi [7, c. 382].
3apa3oM BiacHe Bce OUIbIIOI BIEBHEHOCTI Yy MO3MTHB-
HOMY pe3yJbTaTi pO3B’si3aHHS HAMIYCHOTO 3aBJIaHHS BCe-
Js7a # MOCTYIIOBA, ale CTPUMaHa 3MiHA PUTOPUKH IIPOBif-
HUX (axiBLiB, siKa Aefali yacTille Mmodana MICTHTH I10pa3
OBy KUIBKICTB 3rafioK i1 3aCTepexeHb CTOCOBHO TOTO, IO
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T. 3B. IUTAHHS TIOKapaHHs;», SIKE 4Yac BiJ Yacy BHHHUKAIIO
y MDKHapoOIHOMY KpHMiHaJIbHOMY IpaBi caMo c00010, Iepe-
JyCIM TIOJISiTa€ caMe y HEOOXiTHOCTI OCSTHEHHS MOXKIIMBHX
HUIAXIB 1 CHOCOOIB «3a0e3MeueHHs» MIKHAPOTHOTO KpH-
MIHAJBHOTO TOKAPaHHS CBOIMH BIIACHUMH OPHTIHAJTbHUMHU
noHATIHHUME Ta (imocodebkumu 3acagamu [8, c. 609], 1, sax
HACIIIZIOK, Y PalliOHAIBHOCTI OCMUCIICHHS HaCaMIIepe/] CIICIIH-
(bikn HOTO «IMOJITUYHUX» OCHOB, & TaKOXK I[iIeH (mepimovep-
TOBO 1 TOJIOBHUM YHHOM BIJIHOCHO MIKHAPOJHHX 3JI0YHMHIB)
[9, c. 917].

Pazom 3 TUM OBOJIi TOKA30BO, 110 HEOIMIHHUM CYITyTHH-
KOM MOI0HUX TEHICHIIIH OYB 1 MOACKY/IH Iy’KE YacTo 3aJnIIa-
€THCS JIOTENEp CYTO «Ipolec 3ano3udeHus» [9, c. 915, 986],
sikuit cBoro wacy III. BacciyHi TpaauIiiiHO OTOTOXKHIOBAB i3
HEMUHYYUM «3BEPHEHHSIM» 10 HampalboBaHOTo Oararopiu-
HOTO ¥ 0CTaTHRO 0AraToro JOCBiIy HAIlIOHATBHUX MPABOBHX
CHCTEM, TePeHHATTSAM iXHIX HafKpamux MpaKkTHK y 3B’s3Ky
13 (OpMyIIOBaHHAM MaTepialbHO-IIPABOBUX (OPM, a TaKOK
XapakTepoM Ta (YHKLIOHYBAaHHSAM IHCTUTYTIB H CTPYKTyp
KPUMIHAJIBHOTO MPABOCY/S, K1 HE TUTBKH MOEHYBAIU B COO1
PI3HOMAHITTS, IPECTABICHE B CIM SIX T. 3B. K\OCHOBHHX» CBi-
TOBUX CUCTEM, a i 00yMOBIIIOBAJIU IOSIBY 3MOZENIbOBAHUX 32
3pa3KoM Ta c(hOPMOBAHHX 3a JONIOMOIOI0 METOAY, IPUTaMaH-
HOMY HAIllOHQJbHUM CHCTEMaM KPHMIHAJIBHOTO MPaBOCYIIS,
HOPM, IXHBOTO 3MICTY, & TAaKOX BHUYEPITHOTO IEPENTIKy «CaHK-
1iii», sIKi MalOTh MiJUIATaTH 3aCTOCOBYBaHHIO [9, c. 916].

Brim, He3Baxkaioun Ha Take HiOM ceplio3HE 3TypTyBaHHS
3yCHJIb Ta HAsBHICTh NEBHUX pEATbHUX MO3UTHBHHUX 3py-
[IeHb Y bOMY HANpsMKY, SIK 30BCIM He 3aByajbOBaHO BOa-
Ya€eThCs, HKAJTaHUX KapAWHAIBHUX 3MiH U 10 CHUX Tip HE Bij-
Oynock. HaToMicTh, Ha T/1i iCHYBaHHS IIONEPEAHBO 3ragaHOTO
CBOEPITHOTO «KOHTEKCTYAJIbHOTO €JIEMEHTY», 1IMEHOBAHOTO
P. JI. C;toaHOM B SIKOCTI CTaHy repeOyBaHHS B yMOBaX «aHAJIO-
rii HauioHanabpHOTO mpasay [10, c. 40], sk y nmonanbuIoMy -
KOM cripaBe/uinBo 3a3Hadae M. A. JlpamOi, Hapa3i HaOYHO
CIIOCTEPIraeThCsl CHUTYAIs, 3a SKOK PO3YMIHHS TOKapaHHs
y MIXKHApPOJHOMY KPUMIHAJILHOMY TIpaBi i JIOCI «IIPOIOBKYE
CIHMpaTUCh Ha 3ano3ndeHi muuii» [8, ¢. 609]. I Bnacue came
BOHa y CBOid CYKYNHOCTi 3 IHIIMMH TOODKHHUMH YMHHH-
KaMu, Oarato B YoMy, i 0OyMOBITIOE MOTPeOy «3a3UPHYTH 3a
JIAIITYHKH TOTO, [0 3HAXOAUThCs 3a HUM» [11, c. 7, 21].

IocTtanoBka 3aBaaHHs. [0NOBHMI 33aayM JOCIHIIHUIb-
KHX pedrekciii mossirac y MeBHUX HaMaraHHsax aedparMes-
TaIil OCHOBHUX TIJIXO/IB, sIKi ICHYIOTh CTOCOBHO PI3HOBH/IIB
CIPUUAHSTTS TMOKapaHHsS y MDKHAPOIHOMY KPUMiHAIBHOMY
MpaBi, a TAKOXK MPATHEHHSIX CHHTE3y 3acaJHUYUX i1eH, 10
3HAXO/AThCS B OCHOBI BU3HAYCHHS BiAMOBIIHOTO MOHSTTSI.

PesyabraTn pociimkennsi. OOyMOBIIeHa PI3HOMAHITTIM
IyMOK, MODIAIIB W TepeKOHaHb, 3yMOBJEHUX Oararorpas-
HicTIO (DeHOMEHY MOKapaHHs, He 0e3 TOro Hempocra 3ajada
3’siCyBaHHsI HOTO CyTi, HUHI M IiMICHO 3HAUHO YTPYIHIOETHCS
HE TUTBKH TPOLEIYPOIO HOr0 YMOBHOTO «3aHYPEHHS» B KOH-
TEKCT MIKHAPOIHOTO KPHMIHAJIBHOTO TIpaBa, a i HU3KOK THX
HAJICKJIQJIHUX BUKIIMKIB, 110 /IO I[bOTO Yacy 3HaXOJSAThCS Ha
LIUIIXy A0 KOHIENTyamli3alil 03HaueHoro moHsTTs [12, c. §,
11]. BTim, mompu BCi MOJKIIMBI «IIEPELIKONY, PIilllydi CIIPOOH
(hopMyBaHHs HaJIIITHOTO HAYKOBO-TEOPETUYHOTO (PyHIAMEHTY,
a TaKkoK HMOBIPHO HECKIHYCHHHX IONIYKIB BCTAHOBJICHHSI
BUUYEPIIHOTO 3MICTy 1 CYTHOCTI MOHSTTS NMOKAPAHHS y MiX-
HApOIHOMY KPHUMIiHAJIBHOMY TIpaBi HE MPHUIUHSIIOTHCS U J0CI,
1o 6e3cyMHIBHO IPHBOIHUTH JI0 HASIBHOCTI ICHYBaHHS IUTIOPA-
Ji3My NiAXOMIB 10J0 HOro CIpUHHATTS.

[IpumiTHO, 10 BXKE OAHI 3 MEPUIMX KPOKIB, 3poliie-
HUX Ha3yCTpid Mmigdopy aJropuTMiB BHPIIICHHS MUTAHHS
PO Te, a SKUM JKe HACIpaBli BJacHe Mae OyTH BU3HAUCHHS
MOHSTTS TOKAPAHHS y MDKHAPOAHOMY KPUMIHATEHOMY
MpaBi Ta 110 KOHKPETHO MOBHUHHO CIIyTYBaTH IIiJBaJHHAMH
JUISL HBOTO, CHMBOJI3YIOTh PO IOTEHIIHHY HEpPCIEKTUBY
BHOKPEMJICHHSI YHIKAJIFHOTO BEKTOPY MEpIeNIlii moKapaHHs,
SIK TAKOTO, Y TOMY YHCII i 0e3M0oCcepesiHb0 Y MIKHAPOJHOMY
KpUMiHaJIbHOMY IpaBi, — IIOHAMMEHIIIE T. 3B. «I0BKOJA (iso-

co(hchKoro» HampsMy, 3a sSKUM, Hanpuknan, . bingep roso-
pHUTh TIPO MAIHCHY MOXIIHMBICTH BHU3HAYCHHS MOKAPAHHS SIK
MEBHOTO CTPaXKIAHHSI, 10 MPU3HAYAETHCS IHCTUTYIIIEIO Yepe3
MPOBUHY 3a BUMHEHHS 3a00poHeHoi moBeminku [13, c. 287],
a JI. K. Mroiiep, y CBOIO uepry, (PaKTHYHO JIETaTi3y0uH MOJTi-
OHy JOCHUTbH JIAaKOHIYHY AediHilito, omucye ioro, sk BUAa-
€TbCSI, Kpi3b NPU3MY IIPABOCYIAS, sK€ Mae OyTH 3ilicHeHe
HaJl TIPaBOIIOPYIIHUKOM, IO HE JIMIIE 3BOAUTHCS BUKIIOUHO
i BUHSTKOBO JIO MPOCTOTO 3arOMisIHHS HOMY OONIO i CTpax-
JlaHb Ta BUPAXKAETHCS Y 3aCYyLKEHHI 0cOOU 3a MyOuiuHi mpo-
BUHM, @ ¥ 3apa3oM BHUCIOBIIOE CY/DKCHHS JEp)KaBH ILOAO
IUSTHHST 0CO0M, siKa migmaeThes cankiii [14, ¢. 307].

Pa3oM 3 THM, CKIIaIa€ThCS CTilKe BpayKeHHsI, 1[0 HAaBEeICHI
(hopMyITtOBaHHS TepuI 32 BCE MOTPEOYIOTh JESIKUX PEMapoK.
Toxx y TakoMy pakypci 0coOnMBOI yBarw, Ha Haully IyMKY,
3-TIOMIXK 1HIIOTO Ma€ 3acyTrOBYBAaTH BHKOPHCTAHHS KaTero-
pii «cTpaxkIaHHs» Ta 3rajka Ipo «CYMKESHHS JepKaBu», sIKi,
3HOBY 1 3HOBY, BKOTpPE, 3MYIIYIOTh 3aMHCIHTHUCh HAJ IpPO-
671eMOI0 MeX aHaJorii HaliOHAJBHOIO NpaBa Ta IOTEHIi-
aiy, a TaKOK MOXKJIMBOCTEH MIXKHAPOIHOTO KPUMIHAIBLHOTO
npasa per se [10, c. 39]. 3 oAy Ha 1e, B IIHCHOCTI OCTAE
a0COJTIOTHO 3aKOHOMIpHE MHUTAHHS, — BiJHAXOMKEHHS MicCIs,
BiZIBeZIEHOTO Oe3MocCepeHb0 «MDKHAPOMHIM —CKIIagoBiil».
BoueBuab 30BCiM HEOCTATHIM BOAYA€THCS JIUII T. 3B. «MEXa-
HiuHa BcTaBkay [10, c. 40]: Biarak, mpocra i HEBUMYIIECHA
3aMiHa «CTpaXIAaHHS» Ha, MIPUIYCTUMO, «Kapy» [15, c. 79],
a «JIepXKaBu» Ha «MIKHAPOIHE CITIBTOBAPHCTBO» HE BBAKATH-
MeTbes naHareero [ 1, ¢. 40]. 1 giiicHo, sik Bin3Hauae K. CraH,
B [IbOMY pa3i MoTpiOHO mIock Oinblie, — 1 J0/a€, MO0 OKPiM
BUCJIOBJICHHSI HAJEXKHUM YHMHOM, «... MAKO20 0060Ji Heo-
OHO3HAUHO20 CbO2OOHI 3A CBOIM CHPULHAMMAM, NPOOYKMY i3
8eIbMU CYNEpeunugolo penymayiero, sx ...» (KypcuB i KOMEH-
tap Hami. — E. K.), 00ypeHHsI Mi>KHApOIHOTO CIIBTOBapUCTBA
3JI0YMHAMH, MOKApaHHS TaKOX Mae BUMarard i Toro, mod
«... CNOBHEHI HAOIEI NOKNAOEHHs Kpar be3kaprocmi, sk Ou
xominocs, abu ye 6ynio, mym i HaOAui i3 HE3MIHHUM 3A3HA-
yennam «eciy ...» (Kypcus i yrounennst Hamii. — E. K.) BuHHI
OyaM MPUTATHYTI 10 BiJNOBIJAIBHOCTI MEpe]] CyCIiIbCTBOM,
a mpasa xepTB Oynu BigHOBIIEHI [7, ¢. 383]. BonHouac, He3Ba-
JKarouM Ha BCE 11I¢ JOCUTh aOCTPaKTHUH Xapakrep i 0e3yMOBHY
HEeOoOXIHICTh MOJANBIINX CKPYITYJIFO3HUX MipKYBaHb 3 O3Ha-
YEeHOI TeMaTHKH, BIAIMOBIIHI TBEPKEHHS, HEXall 1 B TaKOMy
CTIPOIIEHOMY BHIVIS[II, BXKE 3apa3 MOXYTh 3a MPABOM Ipe-
TEHJyBaTH Ha CTaTyC TAaKWX, LIO0 SBISATHMYTh COOOI0 OCHO-
BHI cToBOM (UITOCOPCHKOr0 MIAIPYHTS BU3HAUCHHS 3MICTY
MOHSITTS MOKAPAHHS Y MDKHAPOJIHOMY KPUMiHATBHOMY TpaBi.

ba Ginbie, nopiOHe de facto pemylirOBaHHS 3arajbHOTO
PO3YMIiHHSI CYTHOCTI BIJIIOBITHOTO TOHSTTSA [0 3arpo3u
HAaBMHUCHOTO 3allOJisIHHS OO0, IO HEBiJIBOPOTHO TSTHE
3a o001 BTpyuYaHHS y (pyHIAMEHTalIbHI TpaBa JHOJUHU
Ta XapaKTEePU3YETHCS CBOIM «OCYUTHBUM 1 CTHTMATH3YIOYHM
xapakTtepom» [15, ¢. 79], 3 oaHOTO OOKY, 8 TAKO’K BKa3iBKa Ha
«IHCTUTYII}0» y HaBEACHOMY paHillle BU3HAYEHHI, 3 1HIIOTO,
HABOJSITh HAa PO3IYMH MPO 3HAUHY 3aTpeOyBaHiCTh B 00IyMy-
BaHHI TAKMX CXOXKE MOXIIHMX, aje He MEHII Ba)KJIUBHUX, HOTO
O3HAaK, SK «BHIIPABIAHICT», <JICTITUMHICTB» Ta «JIerajib-
HICTB», IO y CBOIO Yepry Ha€ MiJICTaBU CBITYUTH PO yTBO-
PEHHSI IPYTOro HAMPsIMY OCSITHEHHSI HOTO CyTi, — CIPUIHATTS
MOKapaHHs y MDKHApOJHOMY KPUMIHAJIBHOMY MpaBi, SIK TIEB-
HOTO MOJIITHYHOTO iHCTUTYTY [13, ¢. 283].

I sKIIO JOUUIBHICTH «BHIIPABAAHOCTI», SK OCOOIH-
Boi o3Haku, abo x Oomail «emeMeHTy mas3na» 3a Ha3BOIO
«BM3HAYEHHs MOKapaHHS y MIXHApOAHOMY KPUMIHAIBHOMY
MpaBi», 4epe3 amnesoBaHHs 10 «CTPKIAHHS 1 OONII0» MOKE
OyTH «BHIIpaBIaHa» J00pe BiIOMOIO TE3010, LUTOBAHOIO,
3okpema P. JI. CiioaHOM IIpo Te, IO MOKApaHHs, HE3aJIeKHO
BiJl TOTO, /I03BOJICHE BOHO MIXXHAPOJHUM YM HAIlIOHAJIBHUM
3aKOHOJIABCTBOM, BUMArae 0OTPYHTYBaHHS; 1HAKIIIE 1€ IPOCTO
skopcTokicTh [10, ¢. 40], sika B IIJIOMY Ma€ CEHC i 3aCIIyTOBY€
Ha BCELITY MIATPUMKY, TO B TIMTAHHI «IIOJITHYHOTO aCIIEKTY»
BIPOTiAHO CJiA 3yNMHHUTHCH AoKiIajaHime. To, HaBiTH Ha
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MIPUKITal «BUIPaBOaHHs MoKapaHHs», [. binxep Haronomrye
Ha paliOHAJIBHOCTI MONISAAY 3 MPUHLMIIOBO IHIIOI MepCrek-
THBH, — 1OTO PO3YMIHHS B SIKOCTi MOSICHEHHS MO THYHOT JIeri-
TUMHOCTI 1HCTHTYTY, @ HE MOPAJbHOI JTO3BOJICHOCTI isIHHS
[13, c. 283], sike He TLNBKU SIBIISIE COOOI0 KOMILIEKCHY Hep-
MaHEHTHY TPOOJIEeMY «BHUIPABAAHHS OPUCTUKINT KOHKpPET-
HOTO OpraHy IOKapaHHs», TOOTO KOMIIETEHTHOCTI IHCTHUTY-
uii kKapartu, a W J03BOJISIE BPCIITI-PEIIT KOHICTITYali3yBaTu
MMOKapaHHs K 1HCTUTYIIHHY npakTuky [13, c. 285], a came —
«CHUIbHY IHCTUTYLilHY NPaKTUKY 3aCTOCYBAaHHS KPUMIiHAJIb-
HUX 3aKoHiB» [13, c. 283].

IIpumiTHO, 110 po3MipkoByrouH mpo noaioue, I11. Bacciyni
y CBOIO Yepry BBaKaB, IO «(hiTocodis» 1 «IONITHKAY ITOKa-
PpaHHS Ha/1aJ1i MalOTh HEOJJMIHHO 3HAXOIUTH CBOE JIOT1YHE MPO-
JOBKEHHS i y BUPILIEHH] iHIIOT0, HE MEHIII CyTTEBOTO, & TAKOXK
TICHO IIOB’S3aHOTO 3 HHWMM, NHWTAHHS, — a «HABIIO BIIACHE
kapatu» [9, c. 926], sike 3a JOCTaTHHO KOPOTKHUI MPOMIKOK
4yacy BCTHUIVIO HE TUIbKH 3100yTH JIBOSIKY CJaBy «BIJIHOCHO
HEPO3pOOJICHOTO aCMEKTy MIKHApOIHOTO KPHUMIHAJILHOTO
mpaBa» 3a P. Kpaepom [16, c. 496], a i oTpuMaTH modecHui
TUTYJ TaKoro, <«JIaHAmadTH SKOro IMepeOyBaroTh y craii
cBoro ¢opmyBanHs» Bix 1. Tamarpen [17, ¢. 113], moBoii eBo-
JIIOLIOHYBABIIY BiJ 3alHMTaHHS «4OMY?» B MDKHApOAHOMY
KpuMiHaabHOMY TokapanHi [17, c. 113] mo mineit nmokapanHs
y MIDKHApOJAHOMY KpuUMiHalbHOMY mipaBi [16, c. 496]. I sk
6u He HapikaB P. JI. Cnoan Ha ToMy, L0 «MEXaHI4HE mepe-
HECEHHS» NPUHIIMIIB HAIIOHAJILHOTO KPUMIHAJILHOTO TpaBa
B MIDKHAPOJHUH KOHTEKCT ... 3arpOKy€e HEOE3MeKoro, a 00IpyH-
TyBaHHSI TIOKapaHHs, XapaKkTepHi U HAIIOHATBHUX CHCTEM
KPUMIHAJIBHOTO TIpaBa, HE MOXYTb OyTH O€31yMHO TepeHe-
CeHi B 0cOONMBHUIl MPAaBOBUI, MOPAJIBbHUN Ta IHCTUTYLIIHUI
KOHTEKCT MIKHApPOJHOTO KpuMiHanbHOro mpasa [10, c. 40],
HapDKHUM KaMeHeM HaJali MPaKTUYHO TOKJIAJCHE IIUPOKE
OOTOBOpEHHSI TAaKUX BXKE KIACHUHHMX JUIS MYHIIHMAIbHHX
CHCTEM IJIeH, K «BIAIUIATH», «CTPUMYBAHHS», «3aXUCTY
cycninbeTBa (130J111i1)», «peabimiTarii, a TAKOXK «COoliaTbHOT
iHTerpanii mpaBonopymHukay [16, c. 496].

YHacnizoK 1bOro, 3a pe3ysibTaTaMH YMCICHHHUX JHMCKYCIH
MIPOMYKY€ETHCSI I1iJ1a HU3Ka aJIETEPHATHBHUX BU3HAYCHB TOHSTTS
MOKapaHHs Yy MKHAPOJHOMY KPHMIHAJIBHOMY TIpaBi, B OCHOBI
SIKMX TOKJIaZieHo abo ojHa, abo Jekijibka, abo Biapasy yci
BUILEBKa3aHi il pasoMm. Tak, MaOyTb HaWOLIbII €TaJOHHUM
MPUKIIAZOM MOAIOHOTO CTAHOM Ha 3apa3 MOXKE IMOBHOK MipOrO
BBQKATHCH TIIyMAYeHHs «IIOKapaHHS 38 MDKHAPOIHI 3TOUMHI»
4yepe3 HOro «IpU3HAYECHHs», — CIYXKIHHS BiJIUIaTi, CTPUMY-
BaHHIO 3JIOYMHINB BiJl TOJAJIBIIUX 3JI04YMHIB Ta peabimirtarii,
a TaKoX 3aro0iraHHI BUYMHECHHIO HOBUX MIDKHAPOJHUX 3JI0YH-
HIB MOTEHIIHHIMH 37104uMHILIMA [18, c. 76]; monepemkeHHto,
TaKMM YMHOM, IIO MTOKapaHHs TAKOXK BIUIMBAE HA THUX, XTO BIKE
BYMHMB LI 3JI0YMHU (CreliaibHa NPEBEHIIis), aie MOTEHIIHHI

3JI0YHHIII TAKOX YCBIJIOMITFOIOTh, 110 OUTBIIICTD TSHKKUX 3JT0UYH-
HIB HE 3aJIMIIAIOTHCS Oe3KapHUMHU (3arajibHa MPEBEHLIis) TOIIO
[18, c. 75]. I neBHo 3aiiBuM Oyae 3a3Ha4aTH MpO TE, IO TaKa
CHUTYyaIlisl aHITPOXHU HE TIONIETIIye i 6e3 TOro CKJIaJHUN MpoLec
PO3B’sI3aHHS 3aBIaHHS [0JJ0 BU3HAYCHHSI IOKApaHHs Y MKHA-
POIHOMY KPHMiHAJILHOMY IIPaBi.

BucHoBku. TakuMm 4MHOM, CJIijl 3a3HAYNTH, 1110 CHOTOIHI,
a BTIM, CKOpIIIIe 32 BCE, BIIACHE MaibKe, sIK i OUIBII Hi’ COPOK
POKiB TOMY, TaKWi JOBrOTPArOYMA, MIHIUBHE 1 HECTaOlIb-
HUI1, @ TAKOX MO-CIPaBKHLOMY BUOAIIMBUI IPOLEC MOIIYKIB
BU3HAYEHHS MOHATTS «IOKapaHH» 3 MO3ULIH MIXXHApOAHOTO
KPUMIHAJIBHOTO MPaBa, SIK 1, [0 CyTi, CaMe «ITOKapaHHs» 0e3-
MOCePeHbO y KOXKHOMY KOHKPETHOMY Keiici i cuTyarii, Ha
MIPEBEJIMKUH XKaJlb, i 10CI CXOXKE MOBHICTIO HE TUTBKHU BiJIOBI-
JIa€, a il HeYXHIIbHO CITIAYE BeIbMH (DIrypaabHOMY CIICHApIFo,
OMUCAHOMY B METa(OPUYHOMY BHCIIOBI Y Ha3Bi myOsikarii, —
«IPOJOBXKYE HAKYIBI'YIOYM KPOKYBaTH CBOIM BIIACHUM, TYT
1 Hajam penakuiifHO, — JIOBFUM 1 TEPHUCTHUM, — IILISIXOM,
B SIKOMY HaliMOBipHilIe He JuIIe Horo i, a i came BU3HA-
YEHHS 3arajJioM MOXKe JIHCHO OyTH ONHCAHO IIJIKOM BIy4-
HOIO (pasoro K. Amboca, — «... Hebararo, aie Kpaiie,
HiX Hidoro ...» [19, c. 103]. Brim, 10cUTh NOKA30BO, IO SIK
1 «BiAIUIaTa, sIKa HACTA€ MOBIUIBHO, alic HANEBHO», OKpEeMi,
MPOTE BUBAXKECHI CIPOOM aKIICHTYBaHHS yBard Ha O3HAYCHIH
npoOieMi, MITKOM YMOXITHBIIOIOTh BHCIIOBIIOBAHHS JIOBOII
MIOMIPHOTO Ta OJJHOYACHO 00EPEKHOTO ONTHMI3MY Y ITO3UTHUB-
HOMY pe3yabTari ii sIkoMora CKOpiloro po3B’s3aHHS.

BonHouac komrutikaiis npupoar (GEeHOMEHY MOKapaHHS,
Horo Hampouyn KOMIDIEKCHHUH 1 BKpail OararorpaHHuid Xxapak-
Tep, 300pakeHnii aMOiBaJIEHTHUM CIIPUIHATTSIM, 1110 3a3BUYai
MIPOSIBIISIETHCS Y HOTO 4aCTOMY OTOTOXKHEHHI 3, OyIb TO CTPaX-
JTaHHSIM, 00JIEM, JIeTali30BaHNM HACHILCTBOM, YU BiIIMOBI IO
ab0 peakiliero Ha Oe34MHCTBA 1 3BIPCTBA, 3aX0/I0M, 3aCO00M
a00 THCTPYMEHTOM, KiHIIEBOIO METO0, (hiHAJILHUM, OCTATOU-
HUM DPE3yNbTaToOM, a00 K CIPaBKHIM MIPUIOM CIPaBeIIH-
BOCTI, HAIJICHUM Ha YU TO Kapy, BiILIATY, MTOMCTY abo 3aiisi-
KyBaHHSI, Y4 TO BiJJHOBJICHHSI TIPaB JKePTB, KOMITCHCAIIII0, IO
BUPAXA€ThCA y BTpyduaHHI ab0 oOMexeHHI mpaB i cBOOOL,
MIOBHOIO MipOIO CBIAYHTH PO T€, HACKIIBKH HE MIPOCTO BUCIIO-
BUTH BepOabHO, 300pa3uTH B KOHKPETHIHN coBecHii (hopmi
CHHXPOHHO BCEOCSDKHE i YiTKe BU3HAYECHHS HOTO TIOHATTS.

TakuM YMHOM, CTAHOM Ha CHOTO{HI MOKHA 13 TIEBHOKO T0JICI0
BIICBHEHOCTI KOHCTATyBaTH Jinine (akT TOro, mo cGhopmMyBaTi
KOHCOJTI/IOBAaHE BHU3HAUCHHS [OKAPAHHS Yy MIDKHAPOTHOMY
KPHUMIHAJILHOMY TMpaBi, SIKe MICTHTHME HOro «KiHIEBe 3Ha-
YeHHs» y ceHcl ultimate meaning [20, c. 579], Gyne MucIuMo
32 YMOBHU BHUPILICHHS 3HAYHOI KIIBKOCTI JAMCKYCIHHUX MUTaHb
«(DimocodChKO-TIPABOBOTO», a TAKOXK «IOJTITHKO-TIPABOBOT0»
XapakTepy, sKi ¥ 0ci 3HAXOAATHCS Ha LUIAXY 10 CTBOPEHHS
€JIMHOTO 1 CTIHKOr0, MOHOJIITHOI'O TEOPETUYHOIO MiIIPYHTSL.
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