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KoxHa gepxaBa Mae BnacHe HaljioHarnbHe 3aKOHOAABCTBO LUOAO BPErynoBaHHs NMUTaHb rpOMafsHCTBa, KoTpe 6a3yeTbCsl Ha AepKaBHili
nomiTuui. 13 po3suTkoM i rmobanisauieto CycninbHUX Ta MiXAepXXaBHUX BIAHOCWH BinbLUICTb Aepxas, 30KpeMa €BPOMENCLKUX, NOYMHAIOTL Nibe-
panbHO CTaBUTUCS [0 TaKoro sBULLA, SIK MHOXWHHE rpoMagaHcTBo/noninatpuam. OfgHieto 3 nigcTaB 40 BU3HAHHS MHOXMHHOIO rpOMagsiHCTBa €
30epexeHHs TICHOro 3B’13Ky 0CObM 3 AepXXaBoto y pasi iMMirpaLlii 3aans 3bepexeHHs NOBHOTW rpOMaAsHCbKKX Npas. He avBnsumch Ha nepesarm
Takoro cratycy ocobu (MOXNUBICTb NOCTIHO NPOXMBATK, NpaLOBaTK, BONOAITY MatHOM Ta KOPUCTYBATUCS Pi3HUMM coLlianbHUMKU Nporpamamm
B AepXaBax-rpoOMafsHCTBa), € AesiKi NpaBOBi BiGHOCUHW, LLIO MOXYTb YCKNaAHUTU XUTTS (MoABiiHa cnnaTta nogaTkiB Ta NPOXOMKEHHS BiliCbKOBOT
cnyx6u y gepxxaBax-rpomagsHcTea). BogHouac HasiBHICTb MHOXMHHOTO rpoMajsiHCTBa CYTTEBO OBMeEXYE AiepxaBy B HadaHHi Byab-siKoi 4ONoMo-
v 3a KOPAOHOM, BKIIOYa04M NpaBoBYy AOMOMOTrY Bif Yac npoueaypu ekcTpaauLii. HauioHanbHMM 3aKOHOAABCTBOM BM3HAaYeHa nosnuist Ykpainu
LLOA0 MOXMBOCTI NoninaTpusmy rpomMagsHuHa Ykpaiiu.

Y cTaTTi po3rnsaaTbCs MUTaHHSA (heHOMEHa MHOXWHHOIO rpOMaAsHCTBA Ta MOB’A3aHi 3 UMM CKNagHOoCTI Nig vac npoueaypy Bugadi ocoou,
sika ckoina cycninbHo HebeaneyHe AisiHHA. MpoaHanisoBaHo MiXkHapo4HO-NPaBOBi aKTyW i HaLioHarNbHe 3aKoHOAABCTBO YKpaiHu Ta iHLWUX AepxaB
010 HOPMATUBHO-MPABOBOTO PETYIOBaHHS MHOXUHHOTO rpoMasiHCTBa. BusHauyeHo BUAM Ta MOXIMBI HACHigKU MHOXMHHOO rpOMaasiHCTBa nif
Yyac BMpILLEHHS NUTaHb HaAaHHS NPaBOBOi JONOMOrK, NMOB’sI3aHOi 3 eKCcTpaamuicto. Po3rnsHyTo no3uuii AepKaB LWOoAo 3aXWUCTy BNacHWX rpoMa-
OsH. AKLLEHTOBAaHO yBary Ha HauioHanbHOMY 3aKOHOAABCTBI LLOA0 HeBMaadi rpoMaasH Ykpaitu. HaronolleHo Ha pernameHTauii nuTaHb BigMoBY
y ekcTpaguuii ocobu, BUXOASYM 3 MPUpoaM NoninaTpusmy.

Buxogsuu 3 aHani3y MikHapogHO-NpaBOBMX OKYMEHTIB i HaLiOHaNbHOro 3aKOHOA4aBCTBA YKpaiHu, 3anponoHOBaHO BHECTU 3MiHW 4O HOpMa-
TUBHO MPaBOBWX aKTIB LLOAO BUPILLEHHS NUTaHHA BUAaYi ocobu, sika Mae MHOXWUHHE rpoMagsHcTBo/noninaTpuaa.

KnrouyoBi cnoBa: Buaaya ocobu, sika ckoina 3nouuH, MHOXUHHE rpOMafsiHCTBO, NoninaTpua, ekctTpaanLis.

B ctatbe paccmartpuBaloTcst BONPoChl (peHOMeHa MHOXECTBEHHOTO rpaXAaHCTBa U CBA3AHHbIE C 3TUM CIOXHOCTU BO BpeEMS npoueaypbl
Bblda4yn nuua, cosepLumsLlero 006LLeCcTBEHHO OMacHoe AesiHue. OnpeqeneHbl B1Abl 1 BO3MOXHblIE NOCNeacTBUA MHOXECTBEHHOIO rpaaaHcTea
npy peLLeHnn BOMPOCOB NPeAOoCTaBieHNst NPaBOBOM NMOMOLLM CBA3AHHOW C 3KCTpaguumen. PaccmMoTpeHbl no3uumm rocynapcTB no 3aiwute co6-
CTBEHHbIX rpaxaaH.

KntoueBble crnoBa: Bblaya nvua CoBepLUMBLLENO npecrynnexHue, 6VII'|anVI,El, nonunaTpua, akcTpaguuma.

Each state has its own national legislation on settling citizenship issues, which is based on state policy. With the development and globali-
zation of social and interstate relations, most states, including European ones, begin to liberally treat such phenomena as multiple citizenship /
polyparency. One of the reasons for the recognition of multiple citizenship is the preservation of the close relationship between the individual and
the state in the case of immigration in order to preserve the fullness of civil rights. Despite the benefits of such a person’s status (the ability to
permanently reside, work, own and use different social programs in the states-citizenship), there are some legal relationships that can complicate
life (double taxation and military service in the states-citizenship). At the same time, the existence of multiple citizenship significantly limits the
state in providing any assistance abroad, including legal assistance from the time of the extradition procedure. National legislation defines the
position of Ukraine regarding the possibility of a Ukrainian citizen’s polypathy.

The article deals with the phenomenon of multiple citizenship and related complexity during the procedure for issuing a person who commit-
ted a socially dangerous act. The international legal acts and the national legislation of Ukraine and other states concerning the legal regulation
of multiple citizenship are analyzed. Identified types and possible consequences of multiple citizenship when dealing with issues related to the
provision of legal assistance related to extradition. The positions of the states concerning protection of own citizens are considered. The attention
is focused on the national legislation on non-issuance of citizens of Ukraine. The regulation of issues of refusal to extradite a person based on
the nature of polyparency is emphasized.

Based on the analysis of international legal documents and national legislation of Ukraine, it is proposed to amend the regulatory legal acts
to address the issue of the issue of a person with multiple citizenship / polypathritis.

Key words: extradition of the person who committed the crime, multiple citizenship, polypathy, extradition.

IMocTranoBka npodaemu. Koxxraa nepxaBa Mae B1acHe Ha-
LiOHAJIbHE 3aKOHOIABCTBO I0JI0 BPETYIIIOBAHHS ITUTaHb IPOMa-
JSIHCTBA, 110 0a3yeThCsl HA JIep KaBHIN MOJITHULII.

I3 MoMeHTy HaOyTTs He3aJeXHOCTI YKpaiHOIO B CyCHiIb-
CTBI BUHUKAIOTh CYNEPEUYKH OO0 JOUITBHOCTI MHOKHHHOTO
IPOMAJITHCTBA B HAILii AepxaBi. MHOXUHHE T'POMAJISTHCTBO
O3Hayae, MO 0coba OJHOYACHO € IPOMAJSHHHOM OBOX abo
Oinblue Aep)kaB Ta Mae IOPUAUYHI IpaBa W 00OB’S3KH OO
X aepxkas. He muBnsuuchk Ha Te, 0 MHOXKUHHE T'POMaJIsH-
CTBO HAJIa€ TICBHI MepeBark: MOXJIUBICTh MOCTIHHO MPOXKHBA-

TH, TIPALOBATH, BOJIOAITH MalfHOM Ta KOPUCTYBATHCS Pi3HUMHU
COIIaIbHUMH TIpOTpaMaMy B JIep)KaBaxX-TPOMAJISHCTBA, alie
€ JIesKi IPaBOBI BITHOCHHH, IO MOXYTh YCKIIaJHUTH JKHUTTS.
Harpuknan, oco0a, sika Ma€ MHO)KUHHE TPOMaJISTHCTBO (TI0JTina-
TPHJ), MOXKE MaTH 000B’ 30K ILIOJIO CIIJIATH MOJATKIB, IIPOXO/IH-
TH 000B’SI3KOBY BilfICBKOBY CITy’KOy B JiepKaBax-TpoMasTHCTBA.
V pa3i HeBUKOHAHHA 3000B’s13aHb y KOXHIH 13 JepikaB-rpoMa-
JITHCTBA 0co0a (K TPOMaJSTHMH) MOKE OyTH MPUTATHYTA 10
BiZINOBIJAJTILHOCTI. BopHOYAC HAsBHICTh MHO)XKMHHOTO TpOMa-
NITHCTBA CYTTEBO OOMEXKYE JepiKaBy B HaJIaHHI OyIb-SKOI J10-
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IOpunraHmit HAYKOBHI €TIEKTPOHHHM Ky pHAT

MIOMOTH 32 KOPIOHOM, BKJTFOUAIOUH TPABOBY JIOMOMOTY IIij 4ac
MPOLEAYPH EKCTPAIHULIII.

AKTyallbHICTh BHBYCHHS ()EHOMEHAa MHOKHHHOTO TpOMa-
JSIHCTBA Ta TIOB’3aHI 3 UM CKJIaJHOCTI IIiJi Yac MpoLeaypH
eKCTPaJMLIii 3yMOBIIOETECS TUM, IO TPUBAIMI Yac y JOKTPUHI
MDKHapOIHOTO Ta HAIliOHAILHOTO TpaBa MepeBakaio HeTaTHB-
HE CTaBJCHHS JO TaKoro sBHINA. HartomicTe cydacHe MiHa-
pOIHE IpaBo B3araji He 3a00pOHsIE€ MHO)XUHHE IPOMAJITHCTBO.
A 3 PO3BUTKOM 1 IMI00ANTI3aLi€I0 CYCIIUTBHUX Ta MIKICPIKaBHIX
BIJTHOCHH OLIIBIICTh JICPIKaB, 30KpeMa €BPOIICHCHKUX, TOUHNHA-
OTB JTI0EpabHO CTABUTHCS JI0 TAKOTO SIBUILA, SIK TTOTIMATPU3M.
OfHi€rO 3 MIICTaB 10 BU3HAHHS MHOXXHHHOTO IPOMAJISTHCTBA €
30epeXeHHsI TICHOTO 3B’SI3Ky OCOOM 3 JIepXaBOI0 y pasi iMMi-
rpaitii 3a/y1s1 30€pEKEHHS MOBHOTH TPOMA/ISTHCHKUX TIPaB.

AmHauni3 myosikauiii, B SKMX po3nisiiacTbes TemMa. Y pis-
Hi Yacu TEOPETUYHHMH i MPAKTUYHUMU MHTAHHAMH MiKHA-
POMHO-TIPABOBOTO Ta HAIIOHAJIBHOTO PETYNIOBAHHS 1HCTHTYTY
IpOMaJITHCTBA, 30KpeMa ToJina Tpu3My, B YKpaiHi Ta 3akop/o-
HOM LiKaBMIIMCA Taki BueHi, sk Y. bek, B. I'acen, B. Jlazapes,
W. Masunr, O. MamuaoBcbka, 0. Toawmka, I1. Yeiicon, I1. Ya-
i Ta . [TUTaHHSIMA BU3HAYCHHSI MIPABOBOT MPHPOIH iH-
CTUTYTY HaJlaHHs IPaBOBOi JOIIOMOTH Y KPUMIHAJIBHUX CIpa-
BaX, BKJIFOYAIOUH CKCTPA/IUIIi0, OyJIO KOJIOM HAYKOBHX MOIIYKIB
MIPaBO3HABINB Cy4acHOCTi, 30kpema O. Boiios, P. Baiees,
1O. Bacuibes, O. Bunorpagosa, C. Buxpuct, B. Bomkenkina,
JI. Tanencoka, H. Cagapos, T. PenierHesa ta iHIIHX.

MeTor0 10CIIKEHHS € aHAI3 MDKHAPOIHO-TIPABOBUX aK-
TiB 1 HAIIOHAJILHOTO 3aKOHOJIABCTBA YKPAiHH Ta IHIIUX JICP)KaB
[I0JI0 BUPILICHHS MUTAHHS BHAA4l 0COOH, sIKa Ma€ MHOXUHHE
IPOMaJITHCTBO/MOJIINATPUAA.

Buxkusan ocHoBHOro MarepiaJy. 3rigHo 3i ct. 4 Konctuty-
il YKpaiHu B HaIl{ IepkaBi € e1uHe rpoMastHCTBO. [Topsiiok
HaOyTTSA 1 IPUIMHEHHS TPOMAJSHCTBA PETYITIOETHCS 3aKOHOM
[1]. Buxonsuu i3 3a3HaueHOi HOpMU B YKpaiHi HeMae IpsIMOi
3a00pOHU IPOMAJITHAM HAIIIOl IepyKaBU MaTH MHOKHHHE TPO-
MasHCTBO. ToMy nesiki rpoMamssHu YKpaiHH, KOPHCTYIOUHCH
BIJICYTHICTIO 3a00pOHM MHOKHHHOTO IPOMaJISIHCTBA B YKpaiHi,
TaKOX MAIOTh MACIIOPT rPOMAJISH 1HIIOT ACPIKABH.

ChOorofHi pO3pi3HAIOTH J[BA BWJAW MHOXHHHOIO TpOMa-
JSIHCTBA: TO/IBIHHE TI'POMAJSIHCTBO 1 JApyre/iHINE TpOMasiH-
ctBo. [longiiiHe TPOMAISIHCTBO XapaKTePU3y€EThCs HASIBHICTIO
00O0B’SI3KOBOTO  TBOCTOPOHHBOTO MDKHAPOAHOTO JIOTOBOPY,
TOOTO JepxKaBU-y4acHULll JIOTOBOPY BH3HAIOTh, 10 0cO0a OA1-
HOYACHO € rpoMaissHUHOM 000X nepikaB [2]. l{omo «apyroro
TPOMAJITHCTBAY», TO MK JIepyKaBaMU HEMA€ IBOCTOPOHHBOTO JI0-
TOBODY, aJIe He3aJIXKHO Bijl KITBKOCTI MACIIOPTIB IHIIUX JCPiKaB
Taka JIIOMMHA BU3HAETHCS IPOMAJITHUHOM Ti€l Iep)KaBH, Ha Te-
purtopii sikoi Taka ocoba nepedysae. OTke, B TAKOMY pas3i MOXK-
Ha TOBOPHTH PO TpoMaisiHCTBO dejure i rpomansiHeTBo defacto.

Croroani B Ykpaiti oQiliiiHOT CTaTUCTUKH TPO OCI0 13 Apy-
THM TpOMaJITHCTBOM He icHye. Tak, ['onoBa Acomiamii eBpeii-
CBKHX Oprasisaniii i rpomaj Ykpainu, unen KonkypcHoi komicii
HanionansHoro antukopynuiiinoro 6iopo Yipainu M. 3icensc
CTBEPIUKYE, 110 Maibke | MIIH. yKpaiHI[IB MarOTh JIpyre, iHO-
3eMHE I'POMaJITHCTBO, TOOTO JAPYTHH i HABITh TPETil macmopt
(PyMyHCBKUI, yropchbKuii, Oonrapcbkuii, rpenbkuil, i3painb-
chkui Ta iH1) [3]. 3a iHmoro iHdopmariero, B 3aXiHUX perio-
Hax Ykpainu Bix 200 1o 500 TrCcs sxuTeNiB 3aKkaprnarTs MaloTh
rpomMasHCTBO YropuwHu, 80—150 TrcsaY yKpaiHIliB MAlOTh py-
MYHCBKE I'POMaJISIHCTBO, a 6arato 6i3HeCMEHIB MarOTh CJIOBAllb-
Ki, YeChKi, MOPTYTraJIbChKi, TaHAMCBKI macropTy [3].

BongHouac HEoOXiHO aKIIEHTYBaTH yBary Ha MHTaHHAX
EKCTPaAUIIil 0COOH 3 MOABIHHUM TPOMASTHCTBOM. Y OiJIBIIOCTI
JepiKaB, sIK i B YKpaiHi, i€ iIHCTUTYT HEBUIAYi BIACHHUX TPpOMa-
JstH. [IpUHIMIOBA TO3MILIS 100 3aXKCTy BIACHHUX TPOMAISIH
BijloOpakeHa B €BpONEHChKOi KOHBEHIIIT PO BUady MPaBOIIO-
pyuHUKIiB 1957 poky, ne y cT. 6 «Bumaya BIacHUX rpOMaJIsTH»
3a3HAaueHo, MO0 JIep)KaBU MAIOTh MPABO BIMOBUTH Y BHAadl
cBoix rpoMaisH [4, . 90]. Tak, /n «I'» . 1 cT. 1 3akoHy Ykpa-
fau «IIpo parudixarito €Bponeiicbkoi KOHBEHIIIi Mpo BUIAY,
1957 p.» BU3HaUeHO, IO YKpaiHa HE BUAABATHME iHIIIN Jep-

*aBi rpomMajsiH Ykpainu [5]. L ymoBa 3Haiinuia cBoe joriuHe
BifoOpaxeHHs 1 B 4. 1 cT. 10 KpuminanbHOTO Koziekey Ykpainu,
Jie 3a3HaYeHO, 10 IpOMaJsIHA YKpaiHu Ta ocoOu Oe3 rpoma-
JSTHCTBA, SIKi TIOCTIHO TIPOXKUBAKOTh B YKPAiHi, KOTPi BANHUIU
37I0YMHHU 11033 MEXaMU YKpaiHu, HE MOXYTh OyTu BUJaHi iHO-
3eMHIl JepxaBi U MPUTATHEHHS 10 KPUMiHAJIBHOI BiJMOBI-
JTANTLHOCTI 1 BiJIaHHs 110 cyay [6].

AHAaJIOTIYHI TMOJOKEHHSI MICTAThCSA Maike B YCIX HaIlio-
HaJIbHUX 3aKOHaX 3apyOLKHMX JepKaB PO €KCTPaaullifo ocio.
Taxk, y 4. 1 ct. 61 Konctutyuii Pociiicekoi ®enepartii Bu3Hade-
HO, 1110 TpoMasisiHuH P® He Moxke OyTH BucnaHuit 3a mexi PO
a6o Buaanuii inmii nepxxasi [11, c. 153]. Takox y ct. 23 Kon-
ctutyuii Typeuskoi PeciryOiiky 3a3HaueHO, 1110 TPOMAJSIHU HE
MOXXYTb OyTH BHUCJIaHI 3 Jiep>kaBu abo 1030aBIIeH] IIpaBa MoBep-
HyTHcs Ha barbkiBiimHy [7, c. 288]. J{ns nmpakTuku He Xapak-
TEpHA eKCTPAIUIIIS JEPIKABOIO OHOTO 31 CBOIX MPOMAISH 1HIIII i
JiepKaBi, Xoua, Hanpukia, Pecryonika binopych 1 aeski iHmri
JiepkaBU NependadyaroTh eKCTPaJULiio CBOIX IPOMafsH, SKIIO
116 BU3HAY€HO MDKHAPOAHUMH JJOTOBOpaMy, a Aeprxkana I3painb
i nesiki nepxaBu €Bpornericbkoro Corosy (Harpukian, Koposnis-
cTBO HinepnanaiB) yka3yIoTh Ha Te, II0 €KCTPAIHLIs CBOiX Ipo-
MaJIsTH MO>KJTHBA, SIKIIO BOHH B 000B’SI3KOBOMY HOPSIIKY OyIyTh
HOBEPHYTI B IEp>KaBy IPOMa/ITHCTBA JJIsl BiOyBaHHS ITOKapaH-
Hs1. KpiM nux epxan, IOMyCKarTh EKCTPAIHILIiI0 ABCTpiiichka
PecnyGnika, Pecriyomika [amis, Kanana [8, c. 459], Cnionydene
KopomnisctBo Benukoi bpurawii ta IliBriynoi Ipnanmii, CILIA
Ta ixmi [9, c. 197]. BoxHouac y c1. 27 Koncrurynii bonrapii
3a3HaueHO, 1110 IHO3eMI], sIKi IepeOyBaloTh B epaBi Ha 3aKOH-
HUX TiJICTaBax, HE MOXYTb OyTH BHCNaHi 3 Hel abo mepenaHi
THIIIH IepskaBi IpoTH 1x Boi 1 6axkanust [10, ¢. 398]. Takum uu-
HOM LISl CUTYyallisl BUPILIy€ThCs B 3aKOHOAABCTBI A3epbaiikaHn-
cbkoi PecrryOmiku, I1IBeiinapii Ta @paniry3pkoi PecryOmiku.

om0 nWTaHHS HOPMATUBHO-TIPABOBOTO PETYIIIOBAHHS
MHOXXHHHOTO TPOMAJISTHCTBA HEOOXiJHO 3BEPHYTHCS O TAKHX
MDKHapOJHHUX JIOKYMEHTIB, sk €BpoIeiicbka KOHBEHIIS IIPO
rpoMaasHCTBO 1997 p.; I'aa3bka KOHBEHILS, L0 PETYIIIOE Jes-
Ki IUTaHHs, NOB’5I3aHi 3 KOJI3i€I0 3aKOHIB MPO TPOMAISTHCTBO
1930 p.; CtpacOyp3bka KOHBEHIIISI TIPO CKOPOUCHHS BHUIAJIKIB
MHOXXHHHOTO TPOMAJISIHCTBA 1 PO BiHCHKOBHIA 00OB’ 30K Y BH-
raJIkax MHOXXHHHOTO TpoMaasHcTBa 1963 p.; IIpoTokon mpo
BHECEHHsI 3MiH 110 KoHBeHwiT 1po cKkopoueHHs KiJIbKOCTi BUITa -
KiB MHO)KHHHOTO TPOMa/ISTHCTBA Ta MPO BiiCHKOBUI 000B’ 30K
Y BHIAJKaX MHOKUHHOTO rpoMazsacTBa 1977 p.; JlomarkoBuit
npoTokon 10 KoHBeHLIT Ipo CKOpOYEHHS KiIbKOCTI BUIAJKIB
MHOXHHHOTO TPOMaJSHCTBAa Ta IPO BIHCHKOBHH 000B’SI30K
Yy BUIAJKaX MHOXXHHHOTO TpoMaasHcTBa 1977 p; Jpyruit mpo-
TOKOJI PO BHECEHHS 3MiH 710 KOHBEHIIIT TPO CKOPOYCHHS Kijlb-
KOCTI BHITIAJIKIB MHOXHHHOTO TPOMAJSTHCTBA Ta BiHCHKOBHI
000B’s130K Yy BUIA/IKaX MHOXHUHHOTO ITPOMaJISIHCTBa, 1993 p.

3rigHo 3i ct. 3 T'aa3pkoi koHBeHuii 1930 p., ocoba, 1o Bo-
JIO/Ii€ TPOMAJISTHCTBOM JIBOX a00 OLJIbIIIE IepKaB, MOXKE PO3IJIs-
JIATHCSI B SIKOCTi CBOTO TPOMAJISTHUHA Oy/Ib-sIKOIO 3 IIUX JIePIKaB.
BonHovac HeoOXiMHO 3a3HAYUTH, O (BIAMOBIIHO 110 CT. 4 i€l
KOHBEHIIi1) Jiep)kaBa He Ma€ IpaBa 3/1iHCHIOBATH JAUILUIOMATHY-
HHH 3aXHCT CBOTO IPOMA/ISTHUHA IOZI0 1HIIOT AepiKaBH, TpoMa-
JISHCTBOM SKOI 111 0ocoba Takok Bosomie. Tak, CT. 5 KOHBEHIIIT
PO3KpUBAE CHUTYalil0 3 TPETHOIO JAEPKaBOHO-TPOMAJSHCTBA.
Tak, y Mexax TpeThoi JepikaBH 0co0a, ska Mae OuIblIe Hixk
OJIHE TPOMAJSIHCTBO, Oyne po3MIsmaTvcs sSK Taka, KOTpa Mae
JIUIIIE OJTHEe TPOMAISTHCTBO. BojHOYAC AeprkaBa 30epirae 3a co-
0010 IIPaBO 3aCTOCYBAHHS CBOIX 3aKOHIB, II0 CTOCYIOThCS OCO-
Oucroro crarycy i Oyap-akoi UNHHOI MbKHapoaHOi yroau. Tpets
JIepKaBa-rpOMaJITHCTBA HA CBOiH TEPHUTOPIii BU3HAE 33 TAKOH
0CO000 TPOMA/ITHCTBO 200 JIepKaBH MOCTIHHOTO MPOXKUBAHHS,
abo IepxaBH, 3 KO0 B TAKUX OOCTaBHHAX I 0coba Mae (ak-
TUYHI HAWOLIBI TicHI 3B°s13kM» [19]. OToxe, BUXOAAUH 31 3MiCTY
CT. 5 mi€i KOHBEHIIi, il Yac yCTaHOBIEHHS HAJIEXHOCTI 0CO-
Ou 10 TPOMAJITHCTRA, Ti€l UM THIIOT JepIKaBH, 3aCTOCOBYEThCS
MPUHIMI e(eKTHBHOTO IpoMaIsTHCTBA. Ha xaib, UM MpuHIH-
IIOM KOPHCTYIOTBCS ITiJT Yac HaIaHHs JUIUIOMaTHYHOTO 3aXUCTY,
a He excrpaguuii. Tak, HEOOXiHO 3a3HAYUTH, IIO MiJ Yac Ha-
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JaHHS JUIUIOMAaTHYHOTO 3aXHCTY BPaxOBYIOTHCS TaKi YHHHUKHY,
SIK TIPOXKMBAHHS 0COOM B JIeprKaBi UM 1i 3B’SI30K 13 JIeprKaBoro,
HAaIpUKIaJ, NOCTiiHEe Micle IPOXKUBaHHS, pOOOTH, HAsBHICTh
JOKYMEHTIB HEBHOI JepXaBH, 3AIMCHEHHS MOJITUYHMX IIPaB,
MicClle TIPOXKUBAHHS POJMYIB, Miclie3HaXO/pKeHHsT MaiiHa [20].
To6To mpuHIMT e(eKTHBHOTO TPOMAJITHCTBA JI03BOJISIE BU3HA-
9UTH Te, IKOMY i3 TPOMaJsHCTB OCOOH-TIONINATpUIa HAJaTH
niepeBary.

Bomnouaac pociiiceka BueHa T. PereTneBa mponoHye BH-
pilllyBaTé CyTNepedKy MiXK Jep)KaBaMH 3 THUTAHHS €KCTPAIMIIT
TIOJTITTATPHIB 32 TOMOMOTOI0 TAaKMX MiXKHAPOIHO-NIPABOBHUX 3a-
c00iB, sIK 3BEpHEHHS JEprKaB 3a JOIIOMOI0I0 10 Mi>kKHapOAHOTO
Cyny OOH, ykianeHHs MDKHApOAHHUX JOTOBOPIB, a TaKOX 3a
JIOTIOMOTOK0 BHECEHHSI KPUTEPIiB €()EKTUBHOTO TPOMAISTHCTBA
B HaIllOHAIbHE KPHMiHAIBHO-TIPOIECYaJbHE 3aKOHOAABCTBO
Pociiicbkoi @enepattii, 1110 BpaxoByIOTh NPABOBY MPUPOAY HO-
ninarpusmy [12]. Kpim uporo, T. PemerHeBa nponoHye 1ij 4ac
3’sicyBaHHs IPaBOBOI NPUPOAYU TMONINATPU3MY BHUXOIHUTH 3 Ta-
KUX TIOJI0KEHb!

— mominarpu3M dejure — 3aCHOBaHHN Ha TBOCTOPOHHBOMY
MIKHapOAHOMY JOTOBOpPi PO BCTAHOBJIEHHS MOABIHHOIO rpo-
MaJISHCTBA 1 BiIIOBIAHOTO B3a€MHOTO BU3HAHHS BCiX IIPAaBOBHX
HACTIJIKIB, 110 BHILUIMBAIOTH i3 1LOTO cTaHy. HasBHI B 0coOu
IpOMaJITHCTBA MAlOTh PiBHE 3HAYCHHS 1 JKOIHA 13 3aIliKaBiie-
HHX CTOpIH (JiepXaB) He MOXKE PO3PAXOBYBATH Ha 3aOBOJICHHS
CBO€1 IPeTeH3ii, OCUIAIOUNCh HAa TPOMAJSIHCTBO TaKoi 0coOu.
OTxe, 3aIUT PO EKCTPAAULIIO BIAXUISETHCS;

— mnominarpusm defacto — BHUKOPHCTOBYEThCS TMPUHIIUT
e(peKTUBHOTO TPOMAISHCTBA. TaKkMM YHHOM, SKIIO HEEThCS
PO eKCTPaIHLIiI0 MOMIaTpUa, TO Aep>kaBa IPOMaJISIHCTBA, 1110
Oyio HaOyTe NpyruM (HaCTyIHUM), Ma€ 3aI0BOJIbHUTH MPOXaH-
HSI JepyKaBU NIEPBHHHOTO IPOMA/ITHCTBA, AJIe 32 YMOBH BiJICyT-
HOCTi 00CTaBUH (OKpIiM TPOMAJISHCTBA), IO MEPEIIKOKAIOTh
Bunadi [12].

Bonnouac T. PemerHeBa TakoX MpPOIIOHYE IIiJ| Yac pervia-
MEHTallii BiZIMOBU Y BHJa4l 0COOM JJIsi KPUMIHAJIBHOTO Tiepe-
CJTilyBaHHsI BUXOIUTH 13 caMol MpHpOAX moiimarpusmy. Tax,
Ipy nojinarpusMi dejure 3amutT Opo BUjgady, Mo 0a3yeTbes Ha
MPUHAICKHOCTI 10 TPOMAJIIHCTBA, HEOOX1JHO BIAXHIIATH (X04a
B JIOTOBOPI JICPKAaBU MOXYTh BCTAHOBHTH iHIIIE ITpaBuiio). [1pu
nominarpusmi defacto, HeoOXiIHO BpaxoByBaTH HH3KY 00CTa-
BuH. [lo-mepiire, SKIIO0 IPOMAISTHCTBO IEPIKaBU-KOHTPAreHTa €
HEePBUHHUM (IPOMA/SIHCTBO HAOyTe paHillie), TO MiJJIIrae 3a/10-
BOJICHHIO HE 3aIuT, a ocoda Bunayi. [To-ipyre, K110 rpoMaisiH-
CTBO JIepKaBU-KOHTPAreHTA € HACTYIHUM (TPOMAJSTHCTBO Ti€l
JICpoKaBH, 1110 HaOyTe 0cO0OKO MI3HIIIE 32 YacOM y TOPIBHIHHI
3 IIOYaTKOBHM TPOMAJSHCTBOM), TO 3allUT PO BHAAYY 3aJ0-
BOJIBHSETLCS Ha KOPUCTH Ti€l AeprkaBU-iHiLIaTOpa, YUE TpoMa-
JISTHCTBO BUCTYIIA€ SIK TIOYATKOBE, Y BCIX 1HIIMX BUITAJKAX 3aIUT
PO BUJIa4y MOMIMATPUA HE Ma€ MiJIsiraTé 3a10BoJieHH o [ 12].

Pociiicekuil yuenuit O. boillioB 3a3Hauae, 10 3aCTOCyBaH-
Hsl TIPUHIMIY e(EeKTHBHOTO I'POMAJSHCTBA BHYTPIIIHBOAEP-
KABHUMH CyJIaMH CYNEpedUTh MI>KHAPOJHOMY IpaBy (OCKilb-
K{, HaJalouMl IiepeBary TPOMAaSTHCTBY ONHi€l NepKaBH, THM
CaMHUM 3a3iXal0Th HA CYBEPEHITET iHIIO1), aje IIKOM JOIyC-
THMO B MDKHApPOJIHOMY CYJOYMHCTBI. 3a HOro cloBamu, Kpa-
IIMH [UISIX BUPILICHHS LOTO MHUTAHHS IOJSrae B yKJIaJIaHHI
0araToCTOPOHHBOTO JIOTOBOPY, B SIKOMY JIep>KaBH, JOOPOBLIb-
HO OOMEXYIOTh CBOI CYBEpEHHI IpaBa, 3aKpiILTIOIOTh B3aEMO-
IPUMHATHI JJIs BCIX 3arajibHi IpaBUia i MEXaHi3MH (MiAxoau i
IIPOLEypH) BUPIIIEHHS FOPUCIUKLIMHUX KOMi3iH, 110 BUHUKA-
FOTh y TaKMX cuTyauisx [13, c. 493].

BomHouac He MOXKHa MOTOAUTECS 3 TBEPIDKEHHSIM IIPO Te,
o Juist nojtinarpusmy dejure (I yac MOJAHHS 3aKUTY JI0 JAEp-
JKaBU-KOHTPAreHTa Ha eKCTPaIUIIil0 0COOM) JKO/IHA 13 3alliKaB-
JICHUX JIep’KaB HEe MOXKE PO3PaxoByBaTH Ha 3aI0BOJICHHS CBOTO
KJIOTIOTaHHs, MOCHJIAIOYUCh HA TPOMAASHCTBO TaKoi 0coOw.
Tak, 3amuT npo eKcTpaguLiio BiaxuiseTbes. Ha Hanry mymky,
B TAKOMY pa3i, KEpyIOUUCh CT. 2 €BponeNCchKoi KOHBEHIIIT Ipo
BUJlady NPAaBONOPYIIHUKIB 1957 p., HEOOXiMHO 3aCTOCOBYBaTH
3arajbHy MiJCTaBy Uil EKCTPAIMIIIT — IPUHIIUI SKCTPaJUIIiN-

HOCTI 3JI0YMHY, KOJHM BHJaua MiJ03pHOBaHOT/00BHHYBa4YEHO1/
3aCy/DKEHOT 0COOM 3/IIHCHIOETBCS 3a 3JI0YMH, IO KapaeThCs
32 3aKOHO/IABCTBOM JICPKaBH-1HIIIIATOPA 1 IepKaBU-KOHTPArcH-
Ta M030aBICHHAM BOJII 200 3TiTHO 3 IIOCTaHOBOIO IPO APEIIT
Ha MAaKCUMAJIbHUH T€pMiH (HE MEHIIIE OJJHOTO POKY), 00 OiIbII
CepHo3HUM MOKapaHHAM. BomHouac HEOOXiTHO BpaxoByBaTH
Taki MOMEHTH, SIK TSDKKICTh 3JIOYMHY 1 HasIBHICTB IIJICTaB YIS
BIZIMOBH B EKCTpaJMIli, HANpPHUKIAJ, HASBHICTH IOKapaHHSI
Y BUIJISII CMEPTHOT KapH.

o crocyerses nominarpuzmy defacto, To B Takomy pasi,
KpiM 4eproBOCTi HaOyTTsI TPOMAJISIHCTBA, HEOOXITHO BPaXOBy-
Batu (hakTop ioro 3akoHHOCTI. Tak, came 3a00poHa MOABIHHOTO
TPOMAJITHCTBA B 3aIiKaBICHUX JepKaBaxX IOAO EKCTPaIHIil
Moxe OyTH MiJICTaBOIO IS BIIMOBHU Y Bujadi Takoi ocodu, 60
Taka ocoba Oyae BBaXaTucs TPOMAIIHUHOM OJHI€l, mepuiol
JiepKaBU-TPOMaITHCTBA. Lle TBepIKeHHsT KOPECIIOHAY€ETHCS 13
cT. 1 KoHBeHLIT IpO CKOPOUECHHSI BHIAKIB MHO)KUHHOTO TPO-
MajsHCTBA Ta TIPO BIiHCHKOBHH OOOB’S30K y BHIAJKaX MHO-
YKHMHHOTO TpoMaisiHeTBa 1963 p., ie 3a3Ha4YeHO, 10 MOBHOJITHI
IPOMa/JISIHU JIOTOBIPHUX CTOPIH, 1110 HA0YJIM Ha OCHOBI BUIBHOTO
BOJICBUSIBIICHHS IIISIXOM HaTypajisaiii, onTuii abo BiIXHOB-
JIeHHsl, FPOMAJIAHCTBO iHIIOT JOTOBIPHOi CTOPOHM, BTPAYalOTh
HOIepeTHE TPOMa/STHCTBO. IM He TO3BOJIAETHCS 30epiraTi CBoe
MoTIepeIHE TPOMAITHCTBO|[ 14].

Bonnouac cr. 15 «IHIII MOXIHBI BHINAIKH MHOXHHHOTO
TpOMaJsTHCTBay €BpPONEHCHKOT KOHBEHIIT MPO TPOMAISHCTBO
BKa3ye Ha Te 110, HOJIOXKEHHs 1i€i KOHBEHII HE 0OMEXyIOTh
NpaBo JIep’KaBU-yYAaCHUII BCTAHOBIIOBAaTH y CBOEMY BHY-
TPILIHBOZIEPIKABHOMY 3aKOHOJIABCTBI MPABO Ha 30€PEKCHHS YU
BTpary rpOMaJISIHCTBA 0COOH y pa3i HaOyTTs/HasIBHOCTI TpoMa-
JUIHCTBA 1HIIOI Jep:KaBM, a TAKOX IIOB’sI3yBaTu HAOyTTd abo
30epekeHHs 1i TpOMasHCTBA 3 BiIMOBOIO BiJ iHIIOTO rpoma-
JsiHCTBA a0o #oro Brparu [15].

Bonmrouac m. 1 ct. 2 3akony Ykpainu [Ipo rpomansacTBO
Vkpainn2001 p. BU3HAYae, IO 3aKOHOAABCTBO YKpaiHU IIPO
IPOMAJITHCTBO IPYHTYETHCS HA MPHHIMII €IMHOTO IPOMAaISH-
CTBa — IPOMAJISHCTBA [ICPXKaBH YKpaiHa i BUKIIOYAE MOXKIIH-
BICTh ICHYBaHHS TPOMAJSHCTBA aqMiHICTPATHBHO-TEPUTOPI-
IBPHUX OJMHHIB YKpaiHu. BomHowac y koMY 5K MYHKTI IPSIMO
nependayeHo, M0 y pa3i HabyTTs rpOMajITHUHOM YKpaiHu Ipo-
MaJITHCTBA (I IaHCTBA) 1HILOT IeprkaBH abo JIepikaB, TO y mpa-
BOBHUX BIJJHOCHHAX 3 YKpaiHOW BiH BH3HAEThCS JIMIIC TPOMa-
JSTHUHOM YKpaiHu. Y pa3i HaOyTTs iHO3EMIIEM I'pOMAJITHCTBA
VkpaiHy, To y IpaBOBUX BiIHOCHHAX 3 YKpaiHOIO BiH BH3Ha-
€THCS JIUIIEe rpoMasiTHUHOM YKpainu [16]. ToOTo BianosigHO
JI0 LILOTO 3aKOHY, B HaIllil JepKaBi HE BUKIIFOYAETHCS MOXIIH-
BICTh HOJIITIATPU3MY, aJie y BIIHOCHHAX 3 YKPaiHO, BKIFOYAI0-
YH BUIIAJKH NPOLEAYPH eKCTPaarIlii, 0coda Oyne BU3HAaBaTHCS
TITBKH SIK TPOMASIHUH YKpalHH, KOTPUI 3HAXOMUTHCS M 3a-
XHCTOM 1 MiKJIyBaHHSIM HAaIIol AepKaBH.

BomHouac HeoOXiHO BpaXoByBaTH MOJIOKEHHs CT. 14 €B-
porieiicbkoi KOHBEHIIT MpO TPOMaasHCTBO, L0 Hependadae
JIBa BUITaJIKM MHOXKHHHOTO rpoMazsHcTBa exlege. BinmosinHo
JI0 1i€1 HOPMHU, AeprKaBa-y4yacHUIIS J03BOJISIE AITSAM, SIKi aBTO-
MaTHYHO HAOYJM Pi3HUX TPOMAJASHCTB IIiJ] YaC HapOIKCHHS,
30epirat 1i TPOMaJITHCTBA, a TAKOXK HaJa€e MPaBO CBOIM IPO-
MaJisIHAaM MaTH iHIIIE€ TPOMaASHCTBO, SIKIO BOHO HAOyBa€ThCs
aBTOMAaTHYHO Y 3B’A3Ky 31 BcTynoM y uumo0. To6to €Bpormnei-
ChKa KOHBEHIIiSI PO IPOMA/SIHCTBO, 1110 Ha0yya YMHHOCTI JJIst
VYipaian y 2006 p. nependayae BUMAIKK 3aKOHHOTO HaOyTTS
JIPYTOro rpOMajIsTHCTBA 32 HAPOIDKSHHSIM , 8 TAKOXK Yy 3B’sI3KY 31
BCTYIIOM Y LLIIO0.

Ilig yac ypaxyBaHHs (pakTOpa 3aKOHHOCTI TPOMaJITHCTBA
TaKOXK HEOOXiTHO 3BEpHYTH yBary Ha mojokeHHs cT. 1 Jlo-
JIATKOBOTO MPOTOKOITY 10 KOHBEHIIii Mpo CKOPOYEHHS KLTBKOC-
Ti BUMJKIB MHOXXHHHOTO T'POMAJISTHCTBA Ta MPO BiHCHKOBH
000B’SI30K y BHUINAJKaXx MHOXKMHHOTO TPOMAJSHCTBA, B SIKiif
3a3HAYAETHCS, 10 KOXKHA JIOTOBIpPHA CTOPOHA 3000B’SI3YETHCS
MOBIZIOMJISITH 1HIIY JIOTOBIPHY CTOPOHY IPO BHIAIOK HAOYTTS
IPOMaJITHCTBA ITOBHOJNITHROI 200 HEHMOBHOJITHEOK 0CO0O0I0,
SKa € TPOMAJTHUHOM Li€l ep>kaBU, KOTpe Majlo Micle Bifmo-
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BIJIHO 10 YMOB, IO MIiCTATBCA y CT. 1 i€l konBeHmii[ 17]. Orxke,
JepKaBy, IS SKUX 1€l MpoTOKoa HaOyB YHHHOCTI, OepyTh Ha
cebe 3000B’s13aHHS MOBIJOMIIATH 3alLliKaBICHUX JIEPKaB-ydac-
HUIb TpO (akT HaOyTTS IpoMajasHaMM TPOMAJSHCTBA iHIIOL
nepkaB. Tak, BIAMOBIAHO IO LLOTO MPOTOKOJIY, HEOOXiTHO
BCT@HOBHTH (haKT MOBIIOMIICHHS JeP KaBH-TIONIEPEIHBOTO ITPO-
MaJITHCTBA TIPO HAaOyTTs IPOMaISTHUHOM CTaTycy MOJIMaTpHa.

OKpeMHM MHHTAHHSIM IIOCTa€ MOXJIMBICTB 3aCTOCYBaHHS
MOJIOXKEHHsI CT. 17 €Bponeiichkoi KOHBEHIIIT po Buaauy 1957 p.
L1 HOpMa mependadae, SIKIIO BUAYa 3aIUTY€ETHCSI OXHOYACHO
OLIBII HIXK OJIHIEIO JICPIKABOIO 3a OIWH 1 TOW e 3JI0YMH abo
3a Pi3Hi 3JI0YHHY, JAeprKaBa-KOHTPATeHT MPHIIMae CBOE pillleH-
Hs 3 ypaxXyBaHHSAM BCiX 0OCTaBHH, 3B€pTalOYM OCOOIUBY yBary
Ha BIJIHOCHY TSDKKICTh Ta MICIIe CKOEHHS 3JI0YMHY, BiIIIOBITHIX
JIaT HaIpaBJICHHS KIIOTIOTaHHSI, TPOMAJISTHCTBA 0COOH, CTOCOBHO
SIKOT OPYIIIEHO KIIOMOTAHHS PO eKCTPAJIUIIIIO, a TAKOXK HE0O0-
XiTHICTh TONAIIBINOI BUAAYi iHIIIH nepxkasi. Tak, y goroBopax
CIOA mpo Bumady, KpiM IepepaxoBaHUX OOCTaBHH, TaKOX
YPaxoBYIOTECSI TIOTIOXKEHHS IOTOBOPY, IO 3aCTOCOBYEThCA. Ta-
KM 9HHOM, SIK 3MIHCHEHHS AUCKPELifHIX TOBHOBAXECHB JIep-
XaBHUI cekpeTap 30epira€ MOBHOBAXEHHS IIOAO TOTO, SIKOMY
3amuTy cnif Bigmatu mepesary [18]. Otxe, BupileHHS Ipio-
PHUTETHOCTI TIMTAHHSA IIOJO BUIAYl ONMHIN i3 JeprkaB-iHiliaTo-
pa BiIIaOTh Ha PO3Cy. JepKaBU-KOHTpareHTa. BomHodac, Ha
Hallly TyMKY, 3aCTOCYBaHHs CT. 17 1ii€i KOHBEHIIii € MOXJIUBUM
TUIBKY B pa3i noninarpusMmy dejure 3 ypaxyBaHHSIM 3araJIbHUX
MiICTaB JUId €KCTPaJHLlii Ta HAsSBHOCTI MiJCTaB JAJsl BiIIMOBH
B ekcTpaauiiii. Kpim Toro, HeoOXiJHO BpaxoOByBaTH yMKY OCO-
0n, siKa MiuIArae mpouexypi ekcrpaaumii. JJominbHO gi3HATHCS
T€, TPOMa/ITHUHOM SIKOT IepXKaBU BOHA ce0e BBAXKAE.

OTxe, BUXOASUM 3 aHAJi3y MI>KHAPOIAHO-TIPABOBHX JIOKY-
MEHTIB HalliOHAJIFHOTO 3aKOHOIABCTBA YKPATHHU, IIPOIIOHYETh-
Cs i Yac yKJIaIaHHSA IBOCTOPOHHIX JOTOBOPIB BBECTH TaKy
HOPMY.

SIKIo excTpaauiist 0co0M 3alUTYEThCS ABOMA Y Oiiblie
Jiep KaBaMu, TPOMAISTHUHOM SIKHX BiH €, 1 MXK JiepyKaBaMH ITiji-
IIFCAaHO CIICHiadbHAH JOTOBIp, TO BUaYa IIPOBOIUTHECS HA 3a-
rajbHUX MiJICcTaBax AJsA eKCTPauLii 3 ypaxyBaHHAM BCiX 00-
CTaBHH, BKJIIOYAIOUH MiJICTaBU JJIs1 HEBUJIayi.

SIKIIO excTpamilisi 0COOU 3alUTYEThCS ABOMA UM OliTbIle
JieprKaBaMu, TPOMAISTHUHOM SIKUX BIH €, 1 MK JiepKaBaMH Biji-
CyTHIlf cleIiaIbHIH TOTOBIp, TO 3aITUTYBaHa CTOPOHA MpHitMae
pillIeHHS 3 ypaxyBaHHAM BUBUEHHS TaKUX OOCTaBHH:

1) axTopa nmepuIoyeproBoCTi rpOMaIIHCTBA;

2) 3aKOHHOCTI TiepeOyBaHHsI y TPOMA/ISTHCTBI:

* 3a00poHa MOABIITHOrO TPOMAJSHCTBA Y JepKaBax, Ipo-
MaJITHUHOM SIKMX BiH €, IPUYUHM BiJICyTHOCTI 3 Horo OOky
IHMCHMOBOI BiIMOBH BiJ TIONIEPEAHLOIO TPOMAISTHCTBA i/l Yac
OTPHMaHHS {HIIOTO TPOMAJISTHCTBA;

* MMACTaBH OTPHMAaHHSA OCO0OI0 IHIIOTO TPOMAISIHCTBA
(HaOyTT4 IHILOrO IPOMAJTHCTBA 32 HAPOMXKEHHSM 1y 3B’S3KYy
31 BCTYIIOM y 1III00);

* (akT MOBiTOMIEHHS IEpXKaBH MEPBUHHOTO TPOMAISH-
CTBa PO HAOYTTS IHIIOTO TPOMAITHCTBA 11 TPOMAJISTHUHOM.

Ilig wac ycraHOBIeHHS (DaKTy HE3aKOHHOTO IepeOyBaHHST
y I'POMAJSHCTBI 0COOM, SIKa MiJUIIrae eKCTpalullil, mepesara
HaJa€ThCs JeprKaBi IEPBUHHOTO IPOMAISIHCTBA. B iHIOMYy pasi
BHJa4a 3IiHCHIOETHCS HA 3arabHUX ITiACTaBaxX AN eKCTPajiu-
mii 3 ypaxyBaHHAM yCiX 0OCTaBHH, BKITIOYAIOYH ITiICTaBH IS
HEBUaYi.
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