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ABTOp CTaTTi aHanidye cniBy4acTb SK OOMH 3 HaWBaXNMBILLMX IHCTUTYTIB KPMMIiHaNbLHOrO npasa, BiOMMWI 3a 3aKOHOLABCTBOM BCiX KpaiH
CBiTY. Y CTaTTi HAaronoLwyeTbCs, L0 CiflbHOTO Migxody A0 BU3HAYEHHS Ta 3MICTY LibOro iHCTUTYTY B CBiTi Hemae. PobUTbCS BUCHOBOK Npo Te, WO
KpuminanbHi kogekew kpaiH CxigHoi €Bpony BU3HAKTbL YMUCHA CriinbHa y4acTb ABOX abo binblue 0ci6 y BYMHEHH] YMUCHOTO 3M04MHY CiByYacTio
B 3MOYMHI.

CamM hakT BUMHEHHS 3MOYUHHUX Ail KinbkoMa ocobamu B OAHOMY MiCLli, OIHOYaCHO, | HaBiTb KON BOHW YCBIAOMIIOOTb y4acTb OAMH OOQHOTO
(Tak 3BaHa MexaHiyHa «KOMOiHaLisi» 3NoYuHLIB), He hopMyE CMiBY4YACTI, KO Aii Li 0cobM He NOB’si3aHi Mixx COOO (Hanpuknaza, BAMHEHHS Maco-
BUX 3aBOPYLUEHb, XyniraHCbKi Ajii, PO3KpagaHHs YyXWM MaiHOM OKPEMUMU y4acHUKamu).

CniByyacTb - OAVH i3 HaWBAKMUBILLMX IHCTUTYTIB KPUMIHAMBHOMO MpaBa, BiAOMUIA 3aKOHOAABCTBY BCiX KpaiH CBiTY. OgHak y CBiTi Hemae
3aranbHOro niaxody A0 BU3HAYEHHS Ta 3MIiCTY LbOro iHCTMTYTY. KpumiHanbHi kogekcy kpaiH CxiaHoi €Bponu BU3HaKTb CNiBYy4acTb y BYMHEHHI
YMWCHOTO 3M104MHY YMUCHOIO CRiMbHOK y4acTo ABOoX abo binbLue ocib.

BinnosiaHo no metoay 06’eaHaHHS CNinbHUX 3yCUnb CMiBYYaCHWKIB y MPOLIECi BYMHEHHS 31I04MHY TEOPIisl KPMMiHaMNbHOrO NpaBa po3piHsiE ABi
dopmu cniByyacTi: a) NpocTy cniBy4YacTb, TOOTO criByyacTb 6e3 posnoginy ponen; 6) cknagHy cniBy4acTb, TOBTO cniBy4YacTb 3 PO3MNOAINIOM posien.

Mepuni nipxia 6asyeTbcs Ha Tak 3BaHill Teopii eKBIBANEHTHOCTI, ka PO3rMAAAE KOXKHOMO y4acHUKa 31104MHY SIKk BUKOHaBLIS!, HE BPaxOBYHOUM
XapakTepy Moro Ain y AisHHi. KputepieM kpumiHanbHO -NpaBoOBOro 3HAYEHHS Aiii OKpeMMUX CRINbHUKIB € NLLE MPUYUHHO -HACNIOKOBWIA 3B’130K
[iSIHHS 3i 3MOYMHHUM pesynbTaToM. |HOAj 3aKOHOA4AaBCTBO BBOAWTL MPUHLIMM EAMHOTO BUKOHABLSA SIK BUHSITOK i3 3arafibHOro npaeumiia CTOCOBHO
Oyab -aKoi aii um dpopmu cniByyacTi. Hanpuknag, 3rigHo 3 YyactuHoto 9 cT. 18 KK binopyci, y4acHvkv opraHi3oBaHoi rpynu Ta 3novuHHa opraHisadis
BM3HAOTbCSA BUKOHABLSIMU, HE3amnexHo Bif, iX poni y CKOEHUX 3MOYvHaX.

Opyrui nigxia, 6inbLu W1POKO BUKOPUCTOBYBaHUI y KpaiHax CxigHoi €Bponu, BUAINSE Pi3Hi BUAM CNiByYacTi.

KntoyoBi cnoBa: kpumiHanbHe npaeo, cniBy4acTb, 3MOYYH, KpUMIHaNbHE NPaBOMOPYLLEHHS, kKpaiHu CxigHoi €Bponu.

The author of the article investigates complicity as one of the most important institutions of criminal law, known under the laws of all countries
of the world. The article notes that there is no general approach to the definition and content of this institution in the world. It is concluded
that the Criminal Codes of Eastern European countries recognize the intentional joint participation of two or more persons in the commission
of an intentional crime as complicity in a crime.

The very fact of committing criminal acts by several persons in the same place, at the same time, and even when they are aware of each
other (the so-called mechanical «combination» of criminals), does not form complicity if the actions of these persons are not interconnected (for
example, the commission of mass riots, hooligan actions, theft of other people’s property by individual participants).

Complicity is one of the most important institutions of criminal law, known to the legislation of all countries of the world. However, there is no
general approach to the definition and content of this institution in the world. The criminal codes of the Eastern European countries recognize
the intentional joint participation of two or more persons in the commission of an intentional crime as complicity in crime.

According to the method of combining the joint efforts of accomplices in the process of committing a crime, the theory of criminal law
distinguishes 2 forms of complicity: a) simple complicity, i.e. complicity without the distribution of roles; b) complex complicity, i.e. complicity with
the division of roles.

The first approach is based on the so-called theory of equivalence, which considers each participant in the crime as an executor, not
taking into account the nature of his actions in the act. The criterion of the criminal legal significance of the actions of individual accomplices is
only the causal relationship of the deed with the criminal result. Sometimes the principle of a single executor is introduced by the legislator as
an exception to the general rule regarding any act or form of complicity. For example, according to part 9 of art. 18 of the Criminal Code of Belarus,
participants in an organized group and criminal organization are recognized as executors, regardless of their role in the crimes committed.

The second approach is more used in Eastern European countries distinguishes different types of complicity.

Key words: criminal law, complicity, a crime, a criminal offense, the Eastern European countries.

According to the method of combining the joint efforts
of accomplices in the process of committing a crime, the theory

Criminal complicity is the wilful co-participation of several
criminal offenders in an intended criminal offence.

This definition includes the most typical features:
participation in the same crime of two or more persons;
intentional activities of partners. According to the criminal
law doctrine of post-Soviet countries, complicity in crime
implies joint actions of the accomplices both in the objective
and subjective sides. The objective side is a causal relationship
between the actions of accomplices and the commission
ofthe crime while the subjective side is intentional participation
in the commission of only an intentional crime.

The very fact of committing criminal acts by several persons
in the same place, at the same time, and even when they are
aware of each other (the so-called mechanical «combinationy
of criminals), does not form complicity if the actions of these
persons are not interconnected (for example, the commission
of mass riots, hooligan actions, theft of other people’s property
by individual participants).

of criminal law distinguishes 2 forms of complicity: a) simple
complicity, i.e. complicity without the distribution of roles; b)
complex complicity, i.e. complicity with the division of roles.

The first approach is based on the so-called theory
of equivalence, which considers each participant in
the crime as an executor, not taking into account the nature
of his actions in the act. The criterion of the criminal legal
significance of the actions of individual accomplices is
only the causal relationship of the deed with the criminal
result. Sometimes the principle of a single executor is
introduced by the legislator as an exception to the general
rule regarding any act or form of complicity. For example,
according to part 9 of art. 18 of the Criminal Code
of Belarus, participants in an organized group and criminal
organization are recognized as executors, regardless of their
role in the crimes committed.
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The second approach is more used in Eastern European
countries distinguishes different types of complicity.

The following types of crime participants are distinguished
in the criminal law of Easter European countries:

Performer, abettor and accomplice (Bulgaria, Hungary,
Poland);

Organizer, performer, abettor and accomplice (Ukraine,
Russia, Belarus, Moldova, Latvia, Lithuania, Slovakia, Czech
Republic).

We should pay attention to the fact that each Criminal
Code has its own system of definitions. As a result, the borders
between various types of criminal activity are shifted within
the framework of complicity in one direction or another.

According to the Criminal Code of Ukraine, Performer is
the person who, in association with other criminal offenders, has
committed a criminal offence directly or through other persons,
but who cannot be criminally liable. The close approach applies
in Belarus, Russia, Moldova, Bulgaria, and Hungary.

The main characteristic of the performer is the direct
commission of a crime, i.e. direct execution of the objective
side of the corresponding crime. Other accomplices of the crime
(organizer, abettor, accomplice), unlike the performer, do
not directly perform actions that form the objective side
of the crime, they contribute to the commission of a crime.

Organizer as a type of perpetrators of crimes is common
for the Criminal Codes of Eastern Europe. According to
the Criminal Code of Ukraine, Russia, Belarus, Moldova,
Slovakia, Lithuania, the organizer is the person who organized
the crime or directed the commission of a criminal offence.

Accessory is person who assisted in committing a crime
with advice, instructions, providing information, means,
tools, removing obstacles, as well as a person who promised
to conceal an offender, instruments or means of committing
a crime in advance, buy or sell such things, or otherwise
facilitate the covering up of a criminal offence. This definition
is given in the Criminal Code of Russia, Belarus, Ukraine,
Bulgaria, Moldova, Lithuania, Latvia.

The criminal code of Estonia has a different approach.
An aider (accessory) is a person who intentionally provides
physical, material or moral assistance to an intentional
unlawful act of another person. (Article 22, part 3)

In some Eastern European countries, such as Ukraine,
Russia, Bulgaria, Hungary, Romania, Lithuania, Latvia,
and Estonia, the role of accessory is determined depending on
whether the concealment was promised in advance or not. [fany
sort of help was not promised in advance, it is an independent
crime provided for in the Special Part of the Criminal Code.

A decided to commit the murder of his neighbour B. For
this purpose, he asked the gun from his friend C, who was
an avid hunter. C gave a gun and ammunition to his friend. In
addition, to achieve the result, C even gave A a few shooting
lessons. At the last moment, A changed his mind about killing
aneighbour with a gun and used poison, which he added to his
neighbour’s food when he invited him to his dinner. Will C be
recognized as an accomplice in the murder of neighbour B?

This murder, committed by ‘A’, cannot be considered
committed in complicity. ‘C” helped ‘A’, providing him with
tools for the commission of the murder, namely — a gun.
However, the performer did not take advantage of the assistance
provided to him and committed a crime using poison. ‘C’
cannot be considered an accomplice to the murder since his
act was not a necessary condition for the onset of the socially
dangerous consequences of the crime committed. ‘C” should
be responsible for preparing for the murder.

Abettor is a person who by any means makes another
person commit a crime. This definition is the most common in
the Criminal Codes of Eastern European countries.

The Criminal Code of Ukraine specifies the means by
which abettor induces any other accomplice to a criminal
offence, namely by persuasion, subornation, threat, coercion
or otherwise.

N, who lived together with her daughter-in-law F and her
son B, was constantly finding fault with the daughter-in-law
and created unbearable living conditions for her. N deliberately
through away the food that F cooked, hid her things, N
constantly complained about her daughter-in-law to his son
who sometimes beat F. During the next quarrel between F
and B, B killed his wife with an axe. Can mother-in-law N be
considered the abettor of this murder?

In this case, there is no causal connection between
the act of the accomplice and the act of the perpetrator ‘B’.
The actions of ‘N’, did not include persuasion, subornation,
threat, coercion or other forms of inducing the son to commit
the murder of his wife ‘F’.

As we see from the above example, the activity
of the abettor should have the consequences of the performer
committing the criminal offence. The causal connection
between the act of the instigator and the socially dangerous
consequence of the crime is indirect in nature, developing
according to the principle causa causae est causa causati - “the
cause of the cause is the cause of the result”.

Most of the criminal codes analysed establish the same
responsibility for performers and other accomplices. However,
the indication on the equal liability of accomplices does not
preclude individualization of punishment, since the latter
is determined by the court for each perpetrator, taking into
account the circumstances of a particular case. According to
the article 19 of the Criminal Code of Poland, in imposing
the penalty for aiding and abetting, the court may apply
extraordinary mitigation of punishment.

In the theory of criminal law in most countries of Eastern
Europe, there are two main theories of the grounds for criminal
liability of accomplices.

According to the first theory, known as the accessory
theory (from the Latin ‘accessorium’ — additional, non-
independent), complex accomplices, that is, the organizer,
instigator and accomplice, do not have an independent basis
of criminal responsibility. The basis for their responsibility
is a crime committed by the performer. Accomplices take
part in an “another’s” crime, the main criminal of which is
the performer, therefore the criminal activity of the organizer,
instigator and accomplice has not independent, but only
additional, subordinate significance in relation to the criminal
activity of the performer.

Another theory of liability for complicity, based on
the theory of the independent responsibility of partners.
It, on the contrary, proceeds from the fact that the basis
of the criminal liability of each of the partners is independent.
“Each accomplice is subject to criminal liability on the basis
that he, acting guilty, encroaches on public relations protected
by criminal law... his personal activities, therefore, become
socially dangerous. Each accomplice, whether he acts alone
or together with other persons, committing a crime, thereby
creates the basis of his criminal responsibility.

The current criminal law in regulating the liability
of'accomplices is based on a combination of both theories. On
the one hand, the Criminal Codes recognize the accessory nature
of complicity and emphasize the impossibility of complicity
without a performer. On the other hand, the Criminal Codes
establish different criminal liability for accomplices in some
cases, determining an individual measure of responsibility for
each of them, depending on the nature and degree of actual
participation in the commission of the crime.

Based on this combination, liability for complicity in
a crime is possible only if there is a basis for the responsibility
of'the performer (the crime committed by him). On the contrary,
the exclusion of the responsibility of the performer (for
example, by virtue of his voluntary refusal, commission
of an insignificant act) makes the liability of other persons
impossible according to the rules about complicity, although
this does not exclude their independent responsibility for
an individually committed criminal act.
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Another issue in imposing the penalty is the so-called
excess of the performer.

The excess of the performer is determined when
the perpetrator committing a crime not covered by the intent
of other accomplices. Therefore, the performer independently
goes beyond previously agreed intention and commits a more
serious crime.

The criminal law of most Eastern European countries
establish a common approach. When one of the accomplices
goes beyond the scope of the agreement and commits
a more serious or other crime, only the perpetrator should
be responsible for this crime, while other persons are only
responsible for the crimes committed within the framework
of the agreement.

For example, two persons agreed to cause the injury to
a victim, one of them, being a performer of this crime, deprived
life of the victim. In this case, the performer is liable for murder,
while the other accomplice - only for causing an injury.

According to part of article 28 of the Criminal Code
of Ukraine, a criminal offence shall be held to have been
committed by a group of persons when two or more offenders
participated in that criminal offence, acting without prior
conspiracy.

In part 1 of article 35 of the Criminal Code of the Russian
Federation, a crime shall be deemed to be committed by
a group of persons if two or more perpetrators have jointly
participated in its commission without previous concert.

In the concept of a group of persons, the sign “two or more
performers” has a qualitative and quantitative characteristic.
With a quantitative description, everything is quite simple.
The group of performers must have more than one person
(several people). Their maximum number is not defined by
law, therefore, it can be any amount.

It is more complicated to define the qualitative
characteristic of the generic attribute of the concept of a group
of persons. It is necessary to decide who the performer is in
this case and whether he is the subject of a crime.

The issue of qualification of a crime which is committed
by a perpetrator that acts together with a person who is not
the subject of a crime (for example, a person who has not
reached the age of criminal responsibility, an insane person) is
controversial among scholars of Eastern European countries.

In paragraph 9 of the Decree of the Plenum of the Supreme
Court of the Russian Federation of 04.22.1992 No.
4 (as amended on 12.21.1993) “On judicial practice in cases
of rape”, it was stated that the actions of accomplices should
be qualified regardless of the age or sanity of participants. In
paragraph 9 of the Decree of the Plenum of the Supreme Court
of the Russian Federation of February 14, 2000 No. 7 (as
amended on February 6, 2007) “On judicial practice in cases
of juvenile crimes” was explained that a crime committed with
a person under the age of criminal liability or insane person
would not constitute complicity.

The necessary characteristics of a crime committed by
a group are: 1) features that are inherent in complicity as
a generic concept, 2) specific features of a group.

A group cannot be considered criminal if the perpetrator
commits an act together with an inappropriate subject.
Therefore, in the case when out of the group of persons who
committed the crime, only one person is the subject of the crime,
and the rest of the persons cannot be the subjects of the crime,
this crime cannot be qualified as a crime committed by a group
of persons.

J decided to get revenge on K. For this purpose, he turned
T, who was declared, against K. J persuaded T to stab K, gave
him a knife, and led him to the place where K used to walk.
T implemented John’s plan and killed K with a knife. How, in
this case, will the presence of two people be taken into account
when committing this criminal act?

There is no complicity in this case since two people
committed the crime, however, only one of them is

the subject of the crime, namely ‘J’. ‘J” will be responsible for
the intentional murder of ‘K’.

The approach is the same if the perpetrator resorted to the help
of a minor, it does not form a criminal group due to the lack
of features defining qualitative features of a criminal group.

In the case of delusion, when the perpetrator did not realize
that he had combined his efforts with the minor, the deed
should be evaluated according to the rules of factual error,
that is, as an attempt on a more dangerous type of crime —
an encroachment by a group of people.

A criminal offence shall be held to have been committed
by a group of persons upon prior conspiracy where it was
jointly committed by several (two or more) persons who have
conspired inadvance, prior to the commencement of the offence,
to commit it together (Part 2 of Article 28 of the Criminal
Code of Ukraine).

A worked as a security guard at a large company
manufacturing sausages. A decided to steal meat and offal.
During one of his duties, he carried out of the freezer and hid
in his utility room 7 bags of offal and 20 kg of meat. A realized
that it would be difficult to carry it. So the next day, he invited
his two friends - B and C, to take part in the theft. A day later,
they took 7 bags of offal and 20 kg of meat from the company’s
territory.

How should the actions of the three guilty persons A, B
and C be evaluated from the point of view of the criminal
institution of complicity in the form of a group upon prior
conspiracy?

Based on the quantitative characteristics of the group,
then three people are enough to form a group. There is no
doubt about the joint efforts to carry out actions to seize other
people’s property. However, there are some remarks regarding
the sign of “prior” conspiracy. In order to make a correct
conclusion about the signs of “a group upon prior conspiracy”,
it is necessary to accurately understand the moment the crime
began and determine the moment of the initial actions that are
part of the objective side of the crime. Obviously, conspiracy
is possible at the stage of preparation for the commission
of a crime. If we consider our example, then ‘A’ has already
begun to act in order to seize someone else’s property,
and at the time of asking ‘B’ and ‘C’ for help, there was
an unconsummated attempt to steal. Therefore, the actions
of ‘A’, ‘B’, ‘C” has characteristics of a group, but there is no
sign of “prior” conspiracy.

According to the Criminal Code of Ukraine, a group
of persons committed upon prior conspiracy is considered to
be a premeditated murder when several people (two or more)
took part in the deprivation of the victim’s life. The accomplices
were in advance (before the crime) agreed on a joint
implementation. (Section 12, Part 2 of Art. 115 of the Criminal
Code of Ukraine)

Those who although they did not commit acts that directly
caused the death of the victim, but carried out some actions
that the group considered necessary to implement this intent
are also responsible for this crime.

If the members of the group acted in concert, although
each of them took the life of one victim, the actions of each
of the accomplices are considered as the intentional murder
upon prior conspiracy.

The Plenum ofthe Supreme Court of the Russian Federation
also clarifies that murder is recognized as a crime committed
by a group of people, when two or more persons, acting
with the intent to commit the murder, were directly involved
in the process of depriving life by using violence against
the victim. It is not necessary that the damages resulting deaths
were caused by each of them (for example, one suppressed
the victim’s resistance, deprived him of the opportunity to
defend himself, and the other caused him injuries).

It was established that ‘A’, together with ‘B’, began to
beat ‘X, inflicting blows to various parts of his body. After
that, the victim was taken to the riverbank, where ‘A’ struck
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several blows on the head of ‘X’ with a stone. ‘B’ struck
the throat of ‘X’ with a broken bottle. According to the report
of a forensic medical examination, ‘X”’s death occurred as
a result of a combination of the main injury (multiple cut
wounds to the neck), and an open head injury, accompanied
by profuse blood loss, contusion and swelling of the brain.
The actions of ‘B’ and ‘A’ are qualified by the court under
subsection “x” of part 2 of article 105 of the Criminal Code
of the Russian Federation as a murder committed by a group
of persons (determination No. 66-O10-154).

The crime was committed in a group of persons upon prior
conspiracy, an agreement on which was reached before the start
of the crime. In addition, a mandatory feature of a criminal
group is a bilateral subjective relationship and consistency
of behaviour. Members of the group with or without separation
of roles show a fundamental readiness to perform any function
dictated by the nature of the crime.

There is a distinction between an organized group
and a criminal organization in Ukraine, Russia, Moldova,
Belarus, and Lithuania.

In other countries, the concept of “criminal organization”
(“criminal community”, etc.) covers all types of organized criminal
associations, regardless of the degree of complexity of their internal
organization. This approach is represented in Latvia.

According to the Criminal Code of Ukraine, a criminal
offence shall be held to have been committed by an organized
group where several persons (three or more) participated in its
preparation or commission, who have previously established
a stable association for the purpose of committing of this and other
offence (or offences), and have been consolidated by a common
plan with assigned roles designed to achieve this plan known to
all members of the group (Part 3, Article 28).

The subject of a crime committed by an organized
group can be recognized only as a person who is a member
of such an association, not only who was one of the perpetrators
of the crime, but also the one who prepared it. Therefore, when
the activities of an organized group were suspended at the stage
of preparation of the crime, or one or two of its participants made
preparations for the commission of the crime, the courts should
qualify the crime as committed by an organized group. In part
3 of article 35 of the Criminal Code of the Russian Federation,
a crime shall be deemed to be committed by an organised group
if it was committed by a stable group of persons who in advance
united for the commission of one or more offences.

Galiakbarov (2000), characterizing the signs of an organized
group, indicates that «sustainability» is the main one. At
the same time, he draws attention to the error of practitioners who
consider sustainability as conspiracy, which itself is a condition

of complicity. The stability of an organized criminal group lies
in its ability to ensure the stability of its functioning, that is,
effectively counteract the factors that can disorganize it, both
internally and externally. A group can be recognized as stable
only if it is cohesive. The cohesion of the group is manifested in
the constant strong internal relations between the group members,
their rules of conduct, the organizer, a clear definition of the roles
of each participant, a high level of coordination of the actions
of the participants, and a single plan that distributes functions
of the group members. The stability of the group is also the ability
to replace participants, cover up their activities, both on their own
and with the help of others, the availability of financial and other
material resources for the functioning of the group. However,
the main goal of the organizer of such groups is the formation
of a stable association of persons for engaging in criminal activity,
ensuring the relationship between the actions of all participants,
streamlining the interaction of its structural ties.

The court noted that the factual basis for qualifying
the actions of the convict was evidence that, guided
by a selfish motive and in order to commit theft, he
organized internally stable organization and took the role
of the leader of this group. At the same time, the convict
planned and organized the commission of crimes, distributed
the functions among the group members that they held in
accordance with the plan during the commission of the crimes
and which were interconnected aimed at the objective side
of these crimes, coordinated their actions, distributed among
the participants of the organized group based on the results
of committing crimes money (decision of 11/14/2018 in case
No. 484/1134/16-k).

A criminal offence shall be held to have been committed
by a criminal organization where it was committed by
a stable hierarchical association of several persons (five
and more), members or structural units of which have
organized themselves, upon prior conspiracy, to jointly act for
the purpose of directly committing of grave or special grave
criminal offences by the members of this organization, or
supervising or coordinating criminal activity of other persons,
or supporting the activity of this criminal organization
and other criminal groups (part 4 of article 28 of the Criminal
Code of Ukraine).

Complicity is one of the most important institutions
of criminal law, known to the legislation of all countries
of the world. However, there is no general approach to
the definition and content of this institution in the world. The
criminal codes of the Eastern European countries recognize
the intentional joint participation of two or more persons in
the commission of an intentional crime as complicity in crime.
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