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®AKTUYHUIA CKJIAJZL Y PET'YJIIOBAHHI CIMEMHO-ITPABOBUX BITHOCHUH
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Hayionanvnuii opuduunuil ynieepcumem imeni Apocnasa Myopozo

B cTaTTi npoaHaniaoBaHo 3aranbHi 03HaKuM Takoi TEOPETUYHOI KOHCTPYKLIT K dpakTUuHUiA cknag. MpoBeaeHo po3aMexXyBaHHS MK MOHATTAMU
«aKTUYHWIA cKnagy» i «CKNagHWA IopUANYHWIA dakT». 3’'ACOBaHO 3aCTOCOBHICTb 3aranbHOTEOPETUYHOI XapakTEPUCTUKM (haKTUHHOTO CKnagy Ao
CiMeHO-NPaBOBKX BIAHOCKH, @ TakoX cneundiky Noro NposiBy B AaHin cdepi NpaBoBOro perynioBaHHs.

KnrouoBi cnosa: 1opuanyHuin dakT, hakTUyHUiA cknag, CKagHWi puandHnin akT, CiMenHi NPaBoBIAHOCUHN.

Asop 0.A. / DAKTUUECKMA COCTAB B PEMYNIMPOBAHMM CEMEMHO-TNPABOBbLIX OTHOLLEHWI / HaumoHanbHbIiA puandeckiin yH-
BepcuTeT nmeHn fpocnasa Mygporo, YkpavHa

B craTbe npoaHanuavpoBaHbl 0bLLve NPU3HaKy Takol TEOPETUHECKON KOHCTPYKLUMM Kak thakTUieckuidi cocTaB. MNpoBeaeHo pasrpaHnyeHne
MeXay MOHATUAMU «PaKTUYECKNIA COCTaB» W «CMOXHbIV LOPUANYECKU dakT». BbisCHeHa MPUMEHNMOCTb 06LLETEOPETUYECKOW XapaKTepUCTUKN
dhakTyeckoro coctaBa k CEMeiHO-NPaBoBbLIM OTHOLLEHMSAM, @ Takke cneuuduka ero NnposiBneHns B AaHHOW cdepe NpaBoBOroO PerynMpoBaHus.

KntoueBble crnoBa: topuanyeckuii pakT, hakTn4ecknin CocTaB, CIOXKHbIN opUanYeckuin akT, CeMeNHbIe NPaBOOTHOLLEHUS.

Yavor O.A. /| FACTUAL COMPOSITION IN LAW REGULATING FAMILY RELATIONSHIPS / National Law University named after
Yaroslav the Wise, Ukraine

The article analyzes the common features such as a theoretical construct the factual composition. There is indicated the distinction between
«factual composition» and «complex legal fact». There is clarified the applicability of the general theory characteristics of the factual composition
to the family law relationships as well as the specifics of its manifestation in this sphere of legal regulation.

There are formulated most characteristic features of the factual composition that are inherent in family law, including: 1) the factual composition
determined by the existence of elements that compose it; 2) the factual composition exists as a division of the elements and a special way of
communication between them. The factual composition although it contains a number of legal facts but not their sum; 3) communication method
determines elements functioning as the factual composition of a complex system. In specific situations for the development of the factual
composition requires rather complex interaction factual and legal relations; 4) as the factual composition of the system acquires a new quality,
which is not typical of its elements. That quality is the legal consequence; 5) the factual composition acts as an element of a larger system of
legal facts — within the institution, legal area, legal community and the legal system as a whole; 6) elements of the factual composition can
accumulate according to one of the three principles — the «principle of independence» (requires a simultaneous existence of all legal facts that
form the structure, regardless of the order in which they accumulate), «the principle of consistency» (legal facts that form the composition, should
not only coexist, but must be observed order of accumulation), «the principle of alternatives» (with several legal evidence for the emergence of

relationships only one).

Key words: legal fact, the factual composition, complex legal fact, family relationship.

Bimomo, 1m0 ropuandHi (akTH BUCTYHAIOThH K IMiJICTaBH
BUHUKHEHHS, 3MiHM 1 NPUIHHEHHS NpaBoBigHOCHH. OnHaK
y cdepi CIMEHHHMX BIHOCHH IJIsi JOCSTHEHHS BiJIOBITHUX
MPABOBMX HACIIJIKIB YaCTillle 32 BCE HEJIOCTATHHO HASIBHOCTI
ofHOrO ropuaruHoro ¢axry. [ToTpiOHUIT He ofMH, a JAeKiIbKa
B32€EMO3ANISIKHUX IOPUANIHUX (akTiB. Taka CyKyImHICTh IOpH-
JUYHUX (AKTiB TPAAULIHHO IMEHYETHCS (JaKTUUHUM CKIIAJIOM
[1, c. 292]. TIoHATTS CKJIaay KOHCTPYIOEThCS HE 13 CAMOCTIi-
HUX HOPUIMYHKUX (DAKTIB, KOKHHUH 13 SKUX TOPOIKYE TMEBHI
IOPUAMYHI HACTIJKY, a 13 IOPUIMYHO 3HAYYIIMX (PaKTiB, sIKi
JIUIIE Y epe0aueHiil 3aKOHOM CYKYITHOCTI 3/1aTHI BUKIHKATH
OpUIUYHI Hachiaku [2, c. 386]. V Toii e uac, 1ie He BUKJIIO-
9ae TOro, O A0 (GaKTHIHOTO CKIAaTy MOXYTh BXOAUTH Pi3HO-
PiJiHI, CAMOCTIiHI KUTTEBI 0OCTAaBUHH, KOXKHA 3 SKHUX MOXKE
MaTd 3Ha4YE€HHS OCOONMBOro fopuaudHoro Qakry [3, c. 54].
Tepmin «(haKTHUHHID) BUKOPUCTOBYETHCS B JaHOMY BHUITAIKY
TOMY, 1110 Ha BIJIMiHY BiJl IHIIIMX CKJIQJIiB, SIKI MAlOTh FOPHINY-
He 3HaYeHHS (CKJIaJI IIPaBOBITHOCHH, CKJIAJI TPABOIIOPYILICHHS
TOIIO), TyT HACThCS Ipo fopuayHi dakru [4, c. 98].

JlOCIiKEHHIO MOHATTS Ta 3MicTy (DaKTHYHOIO CKJIa-
Ny TPHUIUISIAch yBara Takux ydeHux, sik B. b. ABep’siHOB,
C. C. Aunexkceen, I. Il. Tonocuiuenko, P. A. Kamoxumuii,
I'. B. Kikots, B. K. Konnaxkog, O. A. Kpacasuikos, O. B. Ky3b-
meHko, [1. C. IManypkiBcbkuii, M. A. Poxkosa, A. O. Ceui-
BaHoB, JI. B. CononoBuuk, I. M. UyBakoBa Ta iH. Y TOii *e
Yyac MUTAHHS BUKOPUCTAHHS (DAKTHYHUX CKJIAJIIB Y CIMEHHOMY
IIpaBi HE CTAaBaJO MPEIMETOM CIELiaIbHUX HAYKOBHX JOCIHIi-
JDKeHb. SIK TpaBuIio, WAETHCS JIUIIE MPO KOHCTATALII TOTO,
o crenudiko MpaBOBOrO PEryTIOBAHHS CIMEHHHMX BiIHO-
CHH € TIOB’SI3aHICTh BIJNOBITHUX FOPUIUYHUX HACTIJIKIB HE
3 OZIHUM (DAaKTOM, a 3 X CYKYITHICTIO — )AKTUYHUM CKJIaJIOM.
VY Toit e dac, iCHye HarajbHa IpaKTHYHA 3aTpeOyBaHICTh y

3IIHCHEHH] HAYKOBO OO PYHTOBAHOI XapaKTEePUCTUKHU (DAaKTHU-
HUX CKJIaIIB Y CIMEHHOMY TpaBi, SIK 3 TOUKH 30pY MOKIUBOCTI
3aCTOCYBaHHS JI0 HUX 3arajbHUX O3HAK (PAKTHUYHHUX CKIIAJIIB,
TaK 1 JUIsl BUSIBJICHHSI MOXJIMBUX CIICU(IUHUX PHUC.

TpaauiitHuM Ui FOPUANYHOT HAYKH € PO3yMiHHS (ak-
TUYHOTO CKJIAJY SIK CYKYITHOCTI FOPHIHYHUX (PaKTiB, HEOOXijI-
HUX 1 JJOCTATHIX JUIS HACTAHHS Mepeq0adeHuX 3aKOHOM IOpH-
JUYHUX HacHiakiB [5, c. 11; 6, c. 11]. BnacHe, Take po3yMiHHS
(baKTUIHOTO CKJIay CIPUHHSATO BITYN3HIHOIO CYyIOBOIO MpaK-
THKOIO 13 pO3IsiLy ciMelHHX crpaB. Tak, 30Kkpema, B OTHOMY
13 pillleHb CyJ, PO3NIAAAIOUM [iCTaBy BUHUKHEHHS aliMEHT-
HOTrO 3000B’si3aHHSI MiXK OarbKkaMH Ta X IOBHOJITHIMH J0-
YKOI0, CHHOM, SIKi IPOAOBKYIOTh HABUAHHS MICIISl JOCSTHEHHS
MOBHOJIITTS 1 Y 3B’SI3Ky 3 UM HOTPeOYIOTh MaTepiajibHOT J10-
MOMOTH, BinoBiaHO 10 ¢T. 199 CimeitHoro koxekcy Ykpainu,
LIJIKOM BUITPABAaHO BUXO/IUB 13 TOTO, 1110 Y IaHOMY pa3i TaKoro
HiJICTaBOI0 € CYKYNHICTh BiINOBIAHUX OPHUIMYHUX (DAKTiB:
1) npomoBXKEeHHS HABYaHHS JOYKOIO0, CHHOM ITiCJISI O CSITHEHHS
MIOBHOJITTS; 2) HEOCATHEHHS TOYKOI0, CHHOM BCTaHOBJIEHO-
IO 3aKOHOM BiKy — 23 pokiB; 3) morpeda J04KH, CUHA Y Ma-
TepiaabHil JOMOMO31 y 3B’SI3KYy 3 HaBUaHHSIM; 4) HasIBHICTb y
0aThKiB MOXKIIMBOCTI Ha1aBaTH MaTepialibHy qornomory. Sk 3a-
3HAYCHO B CYJOBOMY DIIIICHHI, «CYKYITHICTh IIUX FOPUIMIHHX
(baKxTiB yTBOPIOE IOPHIMYHUI CKIIall, HEOOXIMHIN 1 JoCcTaTHIMH
JUIsl BAHUKHEHHS 3a3Ha4€HOT0 aJliIMEHTHOTO 3000B’s13aHHSA. Y
pasi BincyTHOCTI, a00 HEZOBEACHOCTI B CYIOBOMY 3acCilaHHI
X04 O OIHOTO 3 HABEACHUX BUILE (AKTIB, BUILE3a3HAYCHE alli-
MEHTHE 3000B’s3aHHS, IOB’A3aHE 3 YTPUMaHHSAM OaTbKaMu
CBOIX MOBHOJITHIX JTOYKH, CHHA, SIKi IPOJOBKYIOTh HABYAHHS,
HE BUHUKAE).

dakTUYHUH CKIIa] MOXKE OyTH BH3HAYCHUI 3aKOHOM KOH-
KPETHO, 13 3a3HAYCHHSM BCiX HOTO eyieMeHTiB [7, ¢. 447]. Tax,
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IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

30kpeMa, CimeiHu Kkojekc YKpaiHuW Bu3Hauyae (PaKTUUHUI
CKJIaJl, IKUH JTO3BOJISIE YKIIACTH YOJIOBIKY 1 KIiHII HUTIOO: J0-
CATHEHHSI HUMU LIUTIOOHOTO BiKY, JOOPOBiJIbHE BOJIEBUSIBIICH-
HS Ha YKJIaJEHHs LUI00y, HenepeOyBaHHS KOXKHOTO i3 HHX
B IHIIOMY HUTIOOI, BIJICYTHICTh MK HUMH TPSMOI JTiHIi Cro-
piaHenHs. Jlo peul, HaBEACHUH MPUKIIAI 00pe LTIOCTPYE pi3-
HUIIO MDXK CHUTYallisMH, KOJIH Ma€ Micue (pakTU4HUI cKian i
KOJIU MIeThCs PO Pi3Hi eTany peanizalii BiNnoBiIHUX IIpaB i
000B’s3KiB. Tak, HasiBHICTh HAaBEICHOTO (DAKTHYHOTO CKIIAay
HaJIa€ XKIHIlI i YOJOBIKY MPaBO TOAATH 3asBY IJIs peeCTpariil
uutio0y. Ile camocTiiiHUil eTan y peryaroBaHHI BiJIMOBITHUX
BIJIHOCHH, SIKMH € IepelyMOBOIO Ul IEPeXoly 10 HacTyIl-
HOT'O €TaIly BXKE 33 y4acTIO PEACTaBHUKA ITyOIiYHOI BT —
oprany Jiep»aBHOT peecTpallii akTiB UBLILHOTO cTany. Cama
peecTpatisi € caMOCTIHHAM PopHIMIHUM (akToM. Y maHOMY
pa3i MH MaeMO CIIpaBy i3 CHTYAIIi€10, KOJIU Ha KOKHOMY 3 eTa-
IIiB N€BHI Aii TOPOAXKYIOTh IpaBa i 000B’A3KHU.

B ropuanuHiii siTeparypi BUCIOBIIOBAINCS Pi3HI JTyMKH
IOJ0 MUTAHHS MPO Te, KOJHM BUHUKAIOTH MPABOBITHOCHHU — Y
MOMEHT 3aBepIIeHHS] OCTAHHBOTO €TaIly B JIAHII031 TOCIiI0B-
HUX i a00 KOKHA 3 [Iiif, X04a 1 He MOPOKY€E MPABOBITHO-
CHHU B IIiJIOMY, aje HOB’sA3aHa 13 TUMH a00 IHIIUMHU IpaBa-
MU it 060B’s3kamu [8, ¢. 67]. Tak, 30kpema, C. ®.Keuek’siH
HE BH3HA€ 0COOMMBOTO OyTTS KaTeropii GpakTHIHOTO CKIany,
OCKINTbKH, Ha HOTO JyMKY, JIMIIE OCTaHHIN (aKT IbOro CKia-
Ny HOPODKY€ MPABOBIAHOCUHH, 1 TUIBKH BiH € IOPUIUYHUM
bakTom [9, c. 163]. Ase 3 TakoOI MO3UIIE HE MOKHA TOTO-
JUTHUCS, aJKe OCTAHHIM 3a 4acOM HacTaHHs (akT He 3Mir Ou
IIPUBECTHU 10 IPABOBUX HACILAKIB, IKOU BiH He BilOyBaBcs y
CIOJIy4YEHH] 3 IHIIUMHU (paKkTaMy, 3a3HAYCHUMHU B HOPMI IIpaBa.
OueBHUIHO, BCI €IeMEHTH (paKTHIHOTO CKJIATy MAlOTh 3HAYCH-
Hsl JUTsl BAHUKHEHHS [TPABOBMX HACIIJIKIB, & TOMY BCi BOHH €
IOPUANYHUMH (aKTaMH.

ITpaBy Taxox BiOMi (paKTHUHI CKIaH, SKi XapaKTepU3y-
IOTHCS JIMIIE 3arajbHUMU O3HaKaMHu. TakuMHU €, HalpuKIal,
MiZICTaBu Ui po3ipBaHHs HUTH00Y (pakTuuHuil posnan cim’,
BIJICYTHICTh HOPMAJIBHUX YMOB JUIsl CIIUIBHOTO YKHUTTSI 1 BUXO-
BaHHs AiTei); A BUPILICHHS NMUTAHHS LIOAO M030aBICHHS
0aTbKIBCHKUX NpaB a00 BifiOpaHHS IUTHHU (He3a0e3nedeHHs
OJTHUM 13 0aThKiB YMOB JJISi HOPMAJILHOTO PO3BUTKY 1 BHUXO-
BaHHsI JiTeH); /ISl BIHOBICHHS MPOIYIICHOTO TEPMiHY TIO-
30BHOI JIaBHOCTI (32 HASBHOCTI MOBaXHUX NpuunH). Taki 3a-
rajibHi CKJIa 1 HEOOX1/IHI B TUX BUIA/IKaX, KOJIM MOBa i€ Ipo
CKJIaJIHI 00CTaBMHM, KOHKPETHE BU3HAYCHHS SKHUX 3aKOHOM
npu3Beno O 10 3aiBoi Gpopmanizarii [10, c. 282].

Bkazana 0coONHBICTh CTaia IMiJCTaBOIO JUIS TOTO, 00 B
IOpUAMYHIN niTeparypi OylI0 3alpoIIOHOBAHO KiIacU(iKalio
(baxkTUUHUX CKJIa[iB 3a piBHEM BU3HAYEHOCTi. BiamosimHo
BUJIUISFOTh BU3HAUEHI (paKTHUYHI CKJIaJAM Ta BIJIHOCHO BHU3HA-
yeHi. [1i1 BU3HaYeHUMH (DAKTHUYHUMHU CKJIAJaMH, SIK ITPABUIIO,
pO3yMitoTh ckiiaau (abo okpeMi ropuandHi (hakTH), BCi ene-
MEHTH SIKUX BU3HAYEHi B TinoTe3i npaBoBoi HopMu. ToOTo BU-
3HAYCHI CKIAAM CKIAIAIOTHhCs 3 IOPUANYHHX (aKTiB, IPSIMO
nepeadaYeHuXK BiAMOBIAHUME MPOIECYAIbHUMUA HOpPMaMmH, 1
HE JIOMTYCKAIOTh BKJIIOYEHHS J0 IX CKJIAIy OIIHOYHUX KaTero-
piit. [I{o/10 BiTHOCHO BH3HAYCHUX CKJIAMIIB, TO € CKIIAJIH, SKi
He TIOBHICTIO BU3HAUEHI B HOpMax npaBa. OcobnuBicTio O1aH-
KETHHX CKJIaJIB € Te, 10 (HaKTHIHI 00CTABUHH, y3arajlbHEHO
BU3HAUCHI B HOPMI, TOPOJIKYIOTh FOPUIMYHI HACIIIKY JIUIIC B
CYKYITHOCTI 3 aKTOM IOPHUCAUKIIHHOTO oprany. BigHocHO BH-
3HAUYEHI CKJIAAU — L€ CKJIaJY, 10 HE LiJIKOM IependaueHi B
OPUIIMYHUX HOpMax; y HOPMI 3a3Ha4yeHi Jiniie (pakTu4Hi re-
PEeIyMOBH 1HAMBIIyaJIbHUX aKTiB, FOPUCAUKIIHHUM K€ opra-
HaM HAJa€ThCSI MOMKIIUBICTD Y TOPSIKY 1HIUBIIyalbHOTO pe-
TYJIIOBAaHHS BUPILIYBATH IOPUIUYHI TUTAHHS, 1110 BiTHOCSITHCS
70 MaHUX MPAaBOBUX HACHIAKIB 3 YpaxyBaHHSIM KOHKPETHHX
oOcraBuH crpasu [11, c. 112].

VY nmeskux BUINAAKaxX, KOJU BU3HAETHCS HAsSBHICTH (ak-
TUYHOTO CKJIaJy, SKUH CIY)XUTb IiJICTABOI0 BHHUKHEHHS
IIPABOBIAHOCUH, OIUH 3 €JIEMEHTIB CKJIa/ly IOIIMHAETLCS IPU
BUHUKHCHHI MPaBOBIAHOCHH 1 HaJali MpPaBOBITHOCHHH pea-
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JI3YIOTHCS BIANIOBIAHO JI0 1HIIOTrO eeMeHTa. Tak, y cuTyauil
YCHHOBJICHHSI BIJNOBIJIHI TPaBOBIJIHOCHHM BHHHUKAIOTh Ha
MiZICTaBl 1iJI0i CyKyIMHOCTI opuauuHux (akris. OjHaK, BU-
HUKHYBIIH Ha MiJICTaB1 TAKOTO (haKTHYHOTO CKIA]TY, ITOJaIIbII
MIPAaBOBIIHOCHHU 31HCHIOIOTHCS BIIMOBITHO JI0 PILICHHS Cy1y
PO YCHHOBIICHHS 3 MOMEHTY HaOpaHHS HUM 3aKOHHOT CHIIH.

Amnainiz  kareropii (akTHYHOTO CKJIAAy MPHUIYCKae
3’sICYyBaHHs IOPUANYHOTO 3HAUCHHS OKPEMHX HOTO eJIeMeH-
TiB, 1[0 MPEICTABIISIE 3HAYHY CKIIAHICTh, OCKUIBKH JI0 YHCIIA
€JIEMEHTIB (PAaKTHYHOTO CKIIaAy MOXKYTh BITHOCUTUCS TaKi IO-
Jii Ta 1ii, mo cami mo co0i He MarOTh FOPHIUYHOTO 3HAYCH-
HS (HaNpUKJIAJA, aMOPalbHUHA BHUIVIAL 1 HETiJHA ITOBEIiHKa
0aThKiB, 110 NPHU3BEIN 10 N030aBlIeHHS 0aThKIBCHKUX IIPaB,
CKJIQ/IAIOTHCS 3 PI3HUX aMOpANbHHUX BYMHKIB, KOXKEH 3 SKHUX
caMm 1o co0i MOXe He TATTH 3a COOOK FOPUINYHUX HACIHIJ-
KiB). B iHIIMX BUNaKax MarTh Miclie Taki mofii abo nii, mo
€ IOPUIMYHO 3HAYYIIMMH, aJie PABOBITHOCHHH HE TIOPOIKY-
10Th. Hanpukiaz, TUTbKU (akTy Hempale3aaTHOCTI OTHOTO i3
TOPY’OKS MOXKE OyTH HETOCTATHIM ISl MPU3HAYEHHS HOMY
YTPUMaHHS 3 OOKY IHIIIOTO MOIPYIOKS, alie, 0e3yMOBHO, OpHU-
IMYHE 3HAUYSHHS Mae€, 30KpeMa, s peaiizamil mpasa Ha co-
LiajbHy JOIOMOTY 3 OOKY JepKaBU.

DaKkTUYHUHN CKJIaJ CITiJ BIAPI3HATH BiJ| CKJIAJHOTO FOpPH-
JUYHOTO (paKTy, TOOTO BiJl OOCTaBHHM, IO Ma€ CKIAAHY Oy-
JIOBY 1, TAKUM YMHOM, MOX€ OyTH BHpaKCHA B PI3HHUX Xapak-
TEPUCTHUKAX, aJie sSIKa BCE XK TaKH 3ATUIIAETHCS OMHUM (HAKTOM
[12, c. 22]. Takow ckJIaJAHOK OOCTaBMHONO, 10 Ma€ LIy
CYKYIHICTh B3a€MO3aJIC)KHUX XapaKTEPUCTHK, €, HATIPUKIIA],
CIIJIbHA CyMiCHA BJIACHICTh MOAPYXOKS (XapaKTepU3yeThCs
IO HU3KOIO O3HAK, 3AJTUIIAI0YHCH IPU IOMY OJHUM IOpH-
TAYHUAM (akToM). Y 1IbOMY TUIaHI HaBPSI YK € MPUAHATHOIO
HPOIO3HUIIis, CIPSIMOBAHA HA OTOTOXKHEHHS (DAKTUYHOTO CKJIa-
ny 1 ckiaaHoro opuauuHoro dakry [13, c. 110; 14, c. 46]. Ta-
KHM YHHOM, OCHOBHA BiJIMiHHICTh MK (DAaKTHUHHM CKJIaJIOM
1 CKJIQTHUM FOPUIUYHUM (PaKTOM IOJIATa€ B TOMY, IO «CKIIA]I
— 16 cHCcTeMa IOPUIUYHHUX (DAKTiB, a CKIATHUN FOPUIAIHHN
(akT — cucrema o3Hak daxty» [4, c. 45].

OTxe, Ha TIICTaBl BUKJIAJICHOTO BUIIC MOXKHA CHOPMYJTIO-
BaTH HAHOIIBII XapakTepHi 03HAKU (DAKTHUHOTO CKIIAMdY, SIKi
IIpUTaMaHHi y TOMY 4HCi CiMeHiHOMY IIpaBy:

1) GaxkTHYHMI CKJIa] BU3HAYAETHCS ICHYBAaHHSAM €JIEMEH-
TiB, 110 WOTO CKJIagar0Th. EJIEMEHT BiApi3HSEThCS Bia Yac-
TUHH 32 BHYTPIIIHIMH 1 30BHILIIHIMHA XapaKTEPUCTHKAMH. 3
BHYTPIIIHBOI CTOPOHH, E€IEMEHTH SIBISIIOTH COOOI0 €IUHE,
3aBepIlICHE, LIJIbHE YTBOPEHHS. 3 30BHILIHBOI CTOPOHH, JJIS
€JIEMEHTa XapaKTEPHOIO € BiTHOCHA HE3aJISKHICTh BiJl CHCTeE-
MH, TIeBHA (DyHKIIIOHaIbHA caMOCTIHHICTB [15, ¢. 26]. Takum
YHHOM, IOPUANYHUHA (aKT Ma€e BHYTPILIHI 1 30BHIIIHI BIACTH-
BOCTI esleMeHTa cucteMu. Sk hakToBi nificHOCTI oMy nuToMa
€IHICTb 1 BHYTpIMIHSA HidicHicTh. PyHKIIOHANBHA CaMOCTIiH-
HICTh OPUANYHOTO (PAKTy BUPAKAETHCS B TOMY, 11O OJIHI U Ti
K caMi FOPUANYHI (PAKTH MOXKYTh BUKOPHCTOBYBATHCS B Pi3-
HUX CKJIaJIax;

2) y hakTHuHOMY CKJIaJi iCHY€ K IO HA €IeMEHTH, TaK
1 ocobnuBui cnoci6 3B’s13ky MK HUMH. DakTUYHUE CKIIa,
X04a 1 MICTUTh y COOi MEBHY KUIBKICTh FOPHUINYHUX (DAKTIB,
ayie He € IXHBOI cyMoro. Pi3Hi (hakTu, 10 HOro yTBOPIOIOTH,
HEOZIHO3HAYHI Ta B3a€MOIIOB’s13aHi OJuH 13 ogHuM. Lle mpo-
SIBISIETHCS Y TOMY, 1[0 KOXKEH 3 €IeMEHTIB (p)aKTHUHOTO CKIATy
CTaHOBHTH NMEBHHUI BUJ IOPUAMYHOTO (akTy (mist abo mois,
CTaH, KOHKPETHE BOJICBUSBIICHHS TOLIO), IO JIUIIE y CYKYII-
HOCTI TSTHE BUHUKHEHHS BiJIIOBIAHOTO Cy0’ €KTHMBHOTO IpaBa
[16, c. 31]. Linicua cuctema BiApi3HAETHCS Bij 00’ €THAHHS
€JEMEHTIB, SKi HENOB’s3aHi MK co0oro, abo Maiike
HETOB’si3aHi, caMe CIoco0OM 3B’SI3Ky €JICMEHTIB, OCKIUJIbKH
B CHUCTEMI IepeadayaroThCsi CTIHKI 3B’SI3KM 1 B3aEMOJis ene-
MeHTIB. Mixk eneMeHTaMH (paKTUYHOTO CKJIaly ICHYIOTh JIBO-
SIK1 3B’SI3KM: TIO-TIEpILIE, SIK YCi SIBUIIA JIIHCHOCTI BOHU 3HAXO-
JIThCS Y B3a€MO3B’s13KY 1 B3aemopii. [To-apyre, 11i eneMeHTH
MOB’sI3aHI MK COOOI0 IOPWANYHHMHU BITHOCHHAMH, YacTO
JOCHUTh CKJIQJHUMHU. TakuM YHHOM, eJIeMeHTaM (DaKTHIHOTO
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Pevyreamam; comicsmicnin cidd do podmatar 3 FIEOFTTT

CKJIaay BIACTUBUM crierupiuHui cUCTEMHHUH cnocib 3B’ 3Ky
[15,c.26];

3) croci6 3B’s3ky enemeHTiB [17, ¢. 106] Bu3Hauae QyHK-
HiOHYBaHHS (AaKTHYHOTO CKJIAAY SK CKIaIHOI CHCTEMH.
B KOHKpETHHX CHUTyalisiX JUIs PO3BUTKY (DAKTHYHOTO CKIIATy
HEeoOXi/IHa JIOCUTh CKJIaHa B3a€MOist PaKTUYHUX 1 FOPHIUY-
HUX BitHOCHH. FOpuanyHmii 38’ 130K MPU3BOUTH JI0 PO3BUTKY

(aKTUYHOTO CKJIaMy, 8 HAKOMMYCHHsI HACTYMHOTO (hakTy BH-
3HaYa€ PO3ropTaHHs Oy/b-sIKMX FOPUANYHUX 3B’ s13KiB. Hampu-
KJIaJI, O/IPY’KEHHS 3 THO3EMIIEM Ha TepUTOpii YKpaiHu,

4) B AKOCTI CHCTeMH (haKTHYHHII CKIan HaOyBae HOBOI
SIKOCTI, SIKa HE BJIACTHBA MOTO €JIeMEHTaM. TaKoro SIKICTIO €
IpaBOBUI HacioK. JIuile Bei el1eMEHTH CKIIay y CyKyITHOC-
Ti CIPUYMHSIOTH IPAaBOBHUHI Haciimok. OKpeMi eeMeHTH (ak-
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IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

TUYHOTO CKJIQJy Takoi BIACTHBOCTI He MaroTh. Hampukman,
pu 0hOpMIICHHI OMIKYHCTBA;

5) daxkTuuHUH CKIa] BUCTYIAE SIK €IEMEHT OLIbII MacIl-
TaOHOI CUCTEMM IOpUIUYHHX (DAKTIB — y MeXKax IHCTUTYTY,
raiysi, mpaBoBoi CJILHOTH a00 CUCTEMH IpaBa B 1iiioMmy. Ha-
MIPUKIIAI, TPOMAITHUH YKpaiHU, OAPYKEHUH 13 TPOMaISHKOIO
@panuii, BCHHOBIIIOE JUTHHY, 110 € TpoMasHuHOM Hinepan-
niB. BigHocHHH, 1110 BUHUKAIOTH, MAIOTh JEKiIbKa 1HO3EMHHX
eJIeMeHTIB. B pe3ynbrari cBOIM CKJIaJOM JaHe NpaBOBE Bij-
HOUICHHS OXOIUTIOE TPH JEePKaBH.

6) eneMeHTH (HAKTUIHOTO CKIIQJy MOXYTh HAKOIAYyBa-
THCS BIJIMOBITHO IO OJHOTO i3 TPHOX MPHHIUIIB — IIPHH-
IUITy HE3aJEeXKHOCT» (HEOOXITHUM € OJHOYACHE ICHYBAaHHS
BCIX IOPUIUYHUX (PAKTiB, SIKI YTBOPIOIOTH CKJIAJ], HE3AJICKHO
BiJl TIOPSIKY 1X HAKONMUYECHHS), «IIPHHIAIY IMOCTIJOBHOCTI»
(ropuanyHi (hakTH, IO YTBOPIOIOTH CKJIAJ, MAOTh HE TIIbKH
OJTHOYACHO ICHYBArH, aJjie if Mae OyTH JOTPUMAHO MOPSIOK iX
HAKOMHMYECHHS), «IPUHIMI aJIBTEPHATHBHOCT» (3 JIEKIIBKOX
FOPUIUYHUX (aKTIiB, /UIs BUHUKHEHHS TPAaBOBIAHOCHH JI0-
cTatHbo oxHoro) [15, c. 50]. 3a3HaveHi BUIU CTPYKTYPHHX

BiJTHOCHH HE BUYEPIIYIOTh CTPYKTYPHOI CKIaIHOCTI KOHKpET-
HUX CKJIaaiB. DakTHUHI CKJIaau, TOOYI0BaHI HA OCHOBI OJTHO-
TO TUTBKH CTPYKTYpPHOTO BHJIY, 3yCTPIYalOThCsl TOCUTD PIIIKO.
Sk mpaBmIo, CTPYKTYpa (HaKTUUHHUX CKIAIIB OYIYETHCS 3 BH-
KOPHUCTAHHSM Pi3HHUX BUAIB BitHOCHH [15, c. 47].

TakuM YMHOM, MOYKHA 3pOOUTH BUCHOBOK, III0 3arajbHOTe-
OpeTHYHa KOHCTPYKIis ()aKTHYHOTO CKJIAIY B CBOTX OCHOBHHX
MPOSIBAX 3HAXOHTH MiATBEP/PKCHHS y CIMEHHO-NIPABOBUX BijI-
HOCHHAX 1 Moxke OyTH BUKOpHCTaHa Julsl iX BperymoBanus. [1pu
IOMY OCOOJIMBOTO 3HA4€HHs HaOyBa€ pPO3MEKYBaHHsS KaTe-
TOpiil IPOCTOTO IOPUIMIHOTO (HAKTY, CKIAJHOTO IOPUINIHOTO
dakry, paxTuuHOro CKIady i pi3HUX eTaliB peai3alii IeBHOro
paBa. BpaxyBaHHs BKka3aHUX 0COOIMBOCTEH, CHOPMYITLOBAHUX
TEOPIEr0 OPUINYHKX (aKTiB, HAOYBAE BaKIMBOTO TIPAKTUYHO-
TO 3HAYCHHS SIK HA e€Tari HOPMOTBOPYOCTI MPU (POPMYITFOBAHHI
BIMOBITHHX TIPHUIIKCIB, III0 BUMAara€ YiTKOro JOTPHUMaHHS TIpa-
BUJI HOPMOTBOPUOI TEXHIKM, TaK 1 Ha eTami npaBopeaizarii, i
0C00JIMBO, PABO3aCTOCYBAHHS, KOJIM 3aBAaHHSM BiJIIIOBITHOTO
BJIQJIHOTO OpraHy CTA€ BCTAHOBJEHHS HAJIEKHHX ITi/ICTAB BH-
HUKHEHHSI, 3MiHU a00 TIPHITMHEHHS TIPaBOBiTHOCHH.
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