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HIJIM TIOPYLICHHS IHTEpeCy KpeauTopa: 3MEHIICHHS BapTOC-
Ti 4M 3IMICYBaHHS pedi, 10 € TPEAMETOM 3000B’sI3aHHS 1 HE
Oyrna mepeiaHa OOP)KHUKOM Y BCTAHOBJICHHUH CTPOK, BUTPATH,
[0 3a3HaB KPEAUTOP BHACTIOK MPOCTPOYCHHs OOpIKHUKA,

HEOTpHUMaHi JIOXO/IM TOIO. BificyTHICTh IOpYILIEHHS iHTEpeCy
KpeauTopa BHACIIJOK IPOCTPOYCHHS BAKOHAHHS TIOBHHHA BH-
KITFOYaTH HEOOIPYHTOBaHY BUMOTY TIPO CTSATHEHHS 30UTKIB Ta
HEYCTOMKH.
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OCOBJIMBOCTI BYMHEHHSI ITIPABOYHHIB 3 IIEPEJAHUM i
Y JOBIPUY BJIACHICTb MAMHOM: AHAJII3 HUBIJIBHOI'O 3AKOHOJABCTBA YKPAIHHU

Hekir K.I'.,
K.10.H., IOlleHT Kadeapyu UMBLILHOIO NpaBa

Hayionanvnuii ynisepcumem «Odecvka 1opuouyHa axaemisy

CTaTTio NpUCBSYEHO JOCNIMKEHHIO 0COBNMBOCTEN BYMHEHHS NMPABOYMHIB 3 NepefaHuM y JoBipYy BMacHiCTb MaiHOM. BuaHayeHo, wo npa-
BO BYMHSITU MPABOYMHN 3 MaiHOM, NepedaHnM y AOBIpYy BIACHICTb, Mae NMuULLE JOBIPYMIA BMACHUK. YCTAHOBHWK JOBIPYOi BMACHOCTI Ha nepioa
iCHyBaHHs JOBIpYOi BNacHOCTi BTpa4Yae MOXIMBICTb BUMHEHHS OyAb-sIKMX NPaBOYMHIB LLOAO NepeaaHoro B A0BIpYy BMACHICTb MalHa.
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Hekut E.I. / OCOBEHHOCTW 3AKITKOYEHNA COENOK C NMEPEOAHHBIM B JOBEPUTEJIbHYHO COBCTBEHHOCTbL MMYLLECTBOM:
AHANNG TPAXOAHCKOIO 3AKOHOJATE/IbCTBA YKPANHbI / HaumoHanbHbIn yHuBepcuTeT «Opecckas topuanyeckas akagemusy», YkpauHa

CraTbsi NocBsilLieHa UCCNenoBaHWi0 0COBEHHOCTEW 3aKMYEHNSI CAENOK C NepeaaHHbIM B JOBEPUTENbHYI0 COOCTBEHHOCTb UMYLLECTBOM.
OnpegeneHo, YTO NpaBo COBEpLUATb CAEMKM C MMYLLECTBOM, NepeaaHHbIM B JOBEPUTENbHYH0 COBCTBEHHOCTb, MMEET TOMbKO AOBEPUTENbHbIN
COBCTBEHHVK. YupeauTenb AOBEPUTENBHON COBCTBEHHOCTU Ha NEPUOZ CYLLECTBOBaHWS JOBEPUTENBHON COBCTBEHHOCTW TEPSIET BO3MOXHOCTb
COBEpLUEHMS Kaknx-nMbo CAENOK OTHOCUTENbHO NepegaHHoOro B JOBEPUTENbHY COBCTBEHHOCTL MMYLLECTBA.
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Nekit K.G. / FEATURES OF THE CONCLUSION OF TRANSACTIONS WITH THE TRUST PROPERTY: ANALYSIS OF THE CIVIL
LEGISLATION OF UKRAINE / National University «Odessa Law Academy», Ukraine

The article is devoted to research of features of the conclusion of transactions with the trust property. It is defined that the right to conclude
transactions with the trust property only the trustee has. The trustor loses possibility of conclusion of any transactions with the trust property. The
subject of any relations concerning this property is the trustee, who thus acts in interests of the founder of trust property or the beneficiary, but
at sole discretion acts. Thus obligations which arise when transactions are concluded by the trustee, are satisfied, first of all, at the expense of
the estate which is object of trust property, and on condition of its insufficiency the founder of trust property musts answer with other his property.

At the solution of the question of features of transactions with the trust property definition of the moment from which the trustee has the right
to make transactions with this property is important. Today the contract of trust property is considered concluded from the moment of the notarial
certificate, however, the rights of the trustee arise only after their state registration. Respectively, until the state registration of the right of trust the
trustee has no right to make any transactions with the trust property. From the moment of the state registration of the right of of trust there is also
a duty of the founder of trust property not to interfere with activity of the of trustee. Therefore, from this point the founder of of trust property loses
the right for the conclusion of transactions with the of trust property.

Key words: trust property, trustor, owner, transaction, property.

THCTHTYT IOBIpYOT BIACHOCTI € OJIHIEIO 3 ICTOTHUX HOBEJ
LOUBUIEHOTO 3aKOHOAABCTBA YKpainu. [Ipu 1pomy, 3ragaBiuu
PO TaKWH PIZHOBHUJ TpaBa BJIACHOCTI SK IPaBO JOBip4Ol
BJIACHOCTI, 3aKOHOJIaBeIlb HE BU3HAYHMB CYTHOCTI I[LOTO I10-
HATTS. BHacmiok CBO€ET HEAOCTATHBHOI 3aKOHOJABUOI ype-
T'YIBOBAHOCTI I IHCTHTYT HE KOPHCTYETBHCS HIMPOKUM
MOIHUTOM, OCKUIBKH BIIACHUKH HE 3aBXKAM PO3YMIIOTH HOT0O
CYTHICTb Ta IPaBOBI HAcIifKM Heperadyi MaiiHa y H0Bipuy
BiacHicTb. ToMy iCHye HarajbHa HEOOXiJHICTh MPOBEICHHS
creniaJbHAX AOCHTIKEHb, CIIPIMOBaHUX Ha BU3HAUCHHS 110~
HSATTS JOBIpYOT BIACHOCTI, BUSBJICHHS MPOOIEM, SIKI MOXKYTh

BHHUKATH ITPH BCTAHOBJICHHI JIOBIpYOT BIACHOCTI Ta MOUIYK
[UISAXIB X BUPIIICHHS.

ITpoGnemam 10BIpYOro yNpaBiliHHS Ta AOBIPUOi BIACHOC-
Ti OCTAQHHIM 4acoM NPHUCBSIUYETHCS 3HAYHA KiNbKICTb Npalb
3apyOiKHMX Ta BiTuM3HsHuUX BueHMX (P. A. Maiinanuka,
1. B. BenenikroBoi, 0. B. Kypmac, JI. 10. MixeeBoi,
. B. Ilerenina), mpote mie 6arato muTaHp y mux chepax 3a-
JIMIIAIOTHCSA AMCKYCIHHUMH. 30Kpema, IHTepecC IMpeCTaBIIsie
BU3HAYCHHS 0COONMBOCTEH BUMHEHHS PAaBOYMHIB 13 MaiiHOM,
IO TIEPENAETHCS B JAOBIPUY BIACHICTb, BCTAHOBIECHHS, KOMY
HAJISKUTH TaKe MPaBO 1 IK BOHO peali3yeThCs.

36



IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

ToMy MeTO CTATTi € BCTAHOBJICHHS 0COOIMBOCTEH BYUH-
HEHHS IPaBOYHHIB 3 TIEpEeAaHIM Y JOBIpYY BIACHICTH MATHOM.

¥ npaBoBiIHOCHHAX J0BipUOi BIaCHOCTI (PIrypyIOTh Ba, a
iHOAI ¥ TpH cy0’€KTH, sIKi MAIOTh NIE€BHI IpaBa, OB’ A3aHi 3 IIe-
pelaHkM Y JIOBipUYy BJIACHICTh MallHOM — JOBIpYHI BIIACHHUK,
YCTaHOBHHMK JIOBIpUOi BIACHOCTI, @ iHOMI i TpeTs 0coba — BH-
ronoHaOyBad. [Ipy 1IbOMy BHHUKA€E MUTAHHS, XTO 3 BKa3aHHX
Cy0’€eKTIB SIKM 00CSITOM IpaB CTOCOBHO MaiiHa, 1[0 BUCTYTIAE
00’€KTOM JIOBIpYOT BJIACHOCTI, BOJIOZIE, a TaKOXK, XTO MOXKE
BUMHATH MIPABOYMHH 3 UM MaifHOM.

VY pociiiceKiil I0pUANYHIN JiTEpaTypi CTOCOBHO OIU3BKO-
r0 10 JIOBip4Oi BIACHOCTI iHCTUTYTY JOBIpUOTO YIpPaBIiHHS
BHUCJIOBIIIOIOTECSL AYMKH, 110 IPU BCTAHOBJIEHHI JOBIPYOro
YIPaBIIiHHS JOBIPYOMY YIPABHUTEIIO MEPEAAOTHCS HE Ipa-
BOMOYHOCTI BJaCHHWKAa 3 BOJIONIHHS, KOPHCTYBaHHS U po3-
MOPSI/DKEHHST TOBIPEHHM MaiHOM, a JIMIIEe MOXIHUBICTH iX
peamizauii [1, c. 132]. TIpore Takuii miaxia He Moxe OyTH 3a-
CTOCOBAHUH M1 MOSICHEHHS BIAHOCHH, SIKI BUHUKAIOTh HPHU
BCTAHOBJICHHI JIOBIpYOi BIACHOCTI.

CytHicTh mnependadeHoi yKpaiHCBKHM 3aKOHOJABCTBOM
MOJIeJIi IOBIpYOT BIACHOCTI SIKpa3 1 MOJISTAa€E B TOMY, L0 JOBi-
pUOMY BJIACHUKY HEPENAIOThCsl OBHOBAXKECHHS 3 BOJIOAIHHS,
KOPHUCTYBaHHSI Ta PO3MOPSPKCHHS MaiHOM, iHakiie O repe-
Jaga MaiiHa B JIOBIpYY BJIACHICTh MPUBOAMIA O IO iCHYBaHHS
OIHOYACHO NTOBHOBAXKCHB 3 BOJIOAIHHS, KOPHCTYBAHHS Ta PO3-
MOPSPKEHHS TOBIPEHUM MalfHOM Yy ABOX 0ci0, a 11e 0, y CBOIO
Yyepry, IpUBEIO 10 BUHUKHEHHS TaK 3BAaHOI «PO3LICIUICHOL
BJIACHOCTI», 1110 HE MOKE OyTH peai30BaHO MPAKTUYHO B Kpa-
{HaX KOHTHHEHTaJIbHOI'o pasa. ToMy B YkpaiHi Ipu Hepeaadi
MaiiHa JJOBIpUOMY BJIACHUKY JI0 OCTAaHHBOTO HEPEXOMSTH 1 IO-
BHOB)KCHHSI 3 BOJIOAIHHSI, KOPHCTYBAHHS Ta PO3IOPSIKCHHS
LIUM MaiHOM, sIKi CKJIQ/Ial0Th 3MICT TpaBa JI0BIpYOT BIIACHOCTI.
Ipu npOMy JTOBIpUMiA BIACHUK € €UHAM CY0’€KTOM PE4OBOTO
IIpaBa Ha IepeJaHe MaiHO, yCTaHOBHUKY JOBIpUOi BIACHOC-
Ti 1 BUrogoHa0yBayeBi HaJISKaTh JIMIIE 30008’ A3aJIbHI paBa.
IHTepecu ycTaHOBHHKA 3a0€311E€UyOThCS 3 JOITIOMOTOK 00TsI-
JKeHHsI MaifHa, IepelaHoro B AOBIpUY BIACHICTH, HU3KOIO 00-
ME)XEHb 1 HIIbOBUM IpU3HAYeHHsM [2, c. 18].

TakyM YHHOM, KITFOYOBOIO JUISL PO3YMIHHS ITHTaHHS PO
cy0’€eKTa NMPaBOYUHIB, SIKi BUNHSIIOTHCS 3 MAWHOM, MTEPEAaHUM
y JIOBIpYY BJIACHICTb, € TEOPIs [ILILOBOTO MaifHa.

SIk BimOMoO, Teopis WITLOBOrO MaiiHa, 3ampoIOHOBAHA
AnoizoM ¢on Bpuniiem, 3B0AUTbCS O TOTO, 1110 IPY MOSICHEH-
Hi CYTHOCTI IOpUANYHOI 0COOU 3a OCHOBY OepeThCs MPUILY-
LIEHHS, 110 MpaBa Ta 000B’S3KM MOXKYTh HAJICKATH HE JIMILE
KOHKPETHOMY Cy0’€KTy, aje ¥ CIyryBaTH BH3HA4YeHill MeTi
(00’exty). YV npyromy BUmaiky cy0’eKT IIpaBa B3araii He IO-
TpiOeH, OCKIIbKHM HOTO pOjb Biirpae BiOKpeMIEHE 3 Li€l0
METOK MalHO (SIKe, Y TOMY YHMCIIi, BIAMOBITAE 32 OOPrH, 110
BUHHKAIOTh HAa HUIIXY JI0 JOCSATHEHHS NeBHOI MeTH). Tpamu-
LiifHO Take MaliHO HaJIUIAETHCS BIACTUBOCTSAMU Cy0’ €KTa Ipa-
Ba, X04Ya HACIIPaB/i B IIbOMY HEMa€e HEOOXIJHOCTI, a TOMy HE
notpiOHe i came MOHATTS PUAMYHOT ocodu [3, c. 217].

Ha crporopHimmHiid neHb Teopis mnepcoHidikamii MaiHa
MoO)ke OyTH BUKOpPHCTaHa He JIMIIE JUIS MOSICHEHHS TPHPOIU
IOPUIMYHOI 0co0H, ajie i JUIsl MOSICHEHHS CyTHOCTI IHCTUTYTY
JIOBipYOi BIACHOCTI.

ITin mnepconigikamiero MaiiHa PO3yMI€ThCS OPUIMYHA
KOHCTPYKIIisl, 5IKa XapaKTepU3YEThCS THUM, IO Y MalHOBOMY
MPABOBIHOLICHHI, B SIKOMY MAalOTh MpPUIMATH y4acTh YIO-
BHOB@)KCHI Ta 3000B’43aH1 CTOPOHH, Ha Miclli OJHi€l 31 cTOpiH
BUSIBIISIETHCSI MAIHO B TIH UM 1HIIIH Mipi BiJOKpeMJICHE, BHTi-
JIeHe 13 MaliHOBOT cepu ocobwu, sika Maa 6 OyTH cy0’eKToM y
JTAHOMY TIPaBOBITHOILIECHHI. YIIOBHOBaXkeHa 0coba MoB’si3aHa
Oe3nocepeHbO 3 MaliHOM, sIKE € Ha Micli 3000B’s13aH01 CTO-
poHHM, AiCHUI cy0’€KT HMpH LEOMY HEOYEBUAHUM, Y AESKUX
BUTIAJIKaX HOT0 BUABJICHHS MOKE OyTH JOCHTH CKJIaJHUM. SIK
HACJIi 10K, 30BHIIIHBO 3000B’13aHAM Tiepe]] KOHTPareHTOM BH-
CTyIa€ He 0c00a, SIK y KIaCHYHOMY IIPaBOBIIHOILIECHHI, a 0e3-
nocepenHbo MaiHoO. [Ipu3HadeHHsIM Lii€] KOHCTPYKLIT € BUpi-
LICHHS TIPOOJIeMH HEBM3HAa4YeHOCTI cy0’exra. J{ist Toro, moo

CTBOPUTHU BU3HAUECHICTb Yy CHUTYyallisX, KOIU CYO’€KT € HEBU-
3HAYEHUM, 3aKOHOJABelb BH3HAUYAE, 32 PAXyHOK SKOTro MaiHa
MOYKe OyTH OTpUMAaHO 3a/10BOJICHHS [4, ¢. 229].

Bce HaBeieHE TIOBHOIO MipOIO CTOCY€THCS i TIPaBOBITHO-
CHH, IKi BUHHMKAIOTh IIPY BCTAHOBJICHHI J0BIpYOI BIACHOCTI.
JisabHICTE AOBIPUOTO BIACHMKA 3MIHCHIOETHCS IIONO BiA-
OKpPEMIJICHOTO MaiHa, SIKe BUIUIAETHCS ISl y4acTi B IIMBLUIb-
HOMy oOoporti. Ile BimokpemiieHe MaifHO Mae crienugiuHui
IIPaBOBHUIT PeXKNM, OCKLIBKH Ha HOTO OCHOBI HE CTBOPIOETHCS
I0pUIMYHA 0c00a, a BOHO NPUIIMAE y4acTh y MaiiHOBOMY 000-
pori Ge3nocepenHbo, Mo 3a0e3Meuy€eThCs 3a JOMOMOTOK 0CO-
0w, sika 3/1IHCHIOE yMpaBIiHHA UM MaiiHoM [5, ¢. 109-110].
3 Ii€I0 METOI0 MAiHO BiJOKPEMITIOEThCS BiJ] MaHOBOT cepu
SK YCTaHOBHHKA JOBIpUOi BIACHOCTI, Tak 1 Bix MaiiHa caMo-
rO JOBIPYOrO BIACHHMKA, BUCTYNAIOYH OKPEMO B IIUBLILHOMY
o0iry. [Tpo 1ie cBiqUnTh TaK 3BaHa «IEpCOHi(iKaIlisy BIAMOBI-
JanbHOCTI ToBipuoro douay. Tak, BianosiaHo 10 ct. 1043 TIK
Vkpainu, 60pry, 110 BHHUKAIOTh BHACIIOK 3/1iiICHEHHS IpaBa
JIOBip4Oi BIACHOCTI, 3a10BOJIbHAIOTHCS, TIEPLI 32 BCE, 3a Paxy-
HOK MaifHa, 1110 OyJI0 MepeaHo B JIOBIpUY BIIACHICTS, 1 JIUIIC
32 YMOBH HOT0 HEJOCTATHOCTI 10 CYOCH/IIapHOT BiIMOBI1aJIb-
HOCTI MIPUTATYETHCS YCTAHOBHUK JIOBipU0i BIacHOCTI. MeToro
TAKOTO0 MiAXOAY € OOMEKEHHs BiJNOBIIaTbHOCTI YCTAHOBHUKA
JIOBipUOi BJIACHOCTI Ta JIOBIPYOTO BIIACHUKA PO3MipaMH MaiiHa,
MepeIaHoTo B IOBipUy BiacHicTh. OTKe, B Takiil cuTyarlii Bu-
HUKA€ He3BUYaiHA KOHCTPYKIIis: HA MEPIINH TUIaH BHCTYIIAE
MaiiHoO, 1 BXxe He 3000B’s13aHa 0c00a BU3HAYAE MAIHO, a MATHO
B HM3III BUIMAJIKIB MOXKE BKa3yBaTH Ha 3000B’s3aHy 0co0y Ta
iHITy MaitHOBY cepy 3000B’s13aHOT 0cobu [4, c. 222].

STk 3a3Hauae P. A. Maiianuk, ToBipyua BIACHICTh € Pi3HO-
BHUJIOM IJIOBOI BJIACHOCTI, IO TPYHTYETHCS HA OCOOIMBOMY,
BU3HAYCHOMY METOI0, BIJJOKPEMJICHOMY (OHJIi, BiIMIHHOMY
BiJl IPOCTOT CYKYITHOCTI OKpEMHX peueil 1 MallHOBHX IpaB
THM, IO JOBipYi BIIHOCHHH CBOIM 00’€KTOM MarOTh HE cami
peudi Ta MailHOBI IpaBa, a MiANPUEMHUIBKY AiSUIbHICTH (013-
HeC), sIKa 3/1IHCHIOETHCS YIPABUTEJIEM 3a JOTIOMOTOK JTaHUX
peueii, npaB Ta IHIIMX MalHOBUX I[IHHOCTEH Ta IHIUBimya-
nizye cam (OH[I, OB’ s3aHI 3 HUM IpaBa Ta 000B’S3KH 1 Ja€e
MOXKJIMBICTh BUKOPUCTOBYBAaTH HOTO IJIsl NiSUTbHOCTI, BU3HA-
4yeHoi meToro [2, ¢. 16-17].

IIpoTe mMaiiHO He € Cy0’€KTOM, a, OT)KE, HE MOXKE MaTH TIpa-
Ba Ta 000B’s13kU. ToMy HEOOXiTHO BCE K TAKHU BUPILIUTH, XTO
€ Cy0’€KTOM TIPaBOBIJHOCHH, II0 BHHUKAIOTH NPH BCTAHOB-
JICHHI J10BIp40i BIacHOCTI. AHaJi3 HMBUIBHOTO 3aKOHOJABCTBA
VYkpainu 103BOJISIE AT BUCHOBKY, IO Cy0’€KTOM IPAaBOUU-
HIB, BANHCHHX B IMPOIEC] YIPABIIHHA MallHOM, TIEPEIaHUM Y
JIOBipUy BJIACHICTb, € JIOBIPYMIA BIIACHHK SIK Cy0’€KT, 110 BHU-
CTyIac 3 BIIOKPEMJICHMM MaifHOM y IHBiIbHOMY 00iry. [Ipu
LIbOMY CJIi/1 3BEpHYTH YBary Ha Te, 1110 BCi paBa Ta 000B’sI3KH,
SKi BHHHUKAIOTh B XOIi YNPABIiHHS HEPEIaHUM Y IOBipdy
BJIACHICTh MAHOM, BKIIIOYAIOTHCS JIO CKJIaly I[bOTO0 MaiiHa,
[IPH [IbOMY CY0’€KTOM IIUX TIpaB Ta 000B’sA3KiB BUCTYIIAE JOBi-
puuii BIACHUK, KU Ji€ BiA CBOro iMeHi. Y pa3i NPUIHHEHHS
JOBip4Oi BIACHOCTI, yCi BKa3aHi IpaBa Ta 000B’s3KU IEPEXO-
JITh y CKJIaJIi MaiHa, 1110 epeiaBajioCh y JOBIpYY BIACHICTS,
JI0 YCTaHOBHHKA JIOBip4Oi BIacHOCTI. [Ipu 1bOMY, BUXOISIH
3 Teopil IIILOBOr0 MaiiHa, MPUIMHEHHs BiIHOCHH JIOBip4Ol
BJIACHOCTI O3Ha4ae i Iepeaady MaiiHa JOBIPYUM BIACHUKOM
YCTaHOBHHUKOBi JOBip4oi BnacHocTi. BigmosimHo, yci mpasa
Ta 00OB’SI3KM AaBTOMATHYHO MEPEXOISTh JO YCTaHOBHHKA, a
BCl HEBHMKOHAHI JI0 IIbOTO MOMEHTY OOOB’SI3KM MAalOTh 3aJ10-
BOJIEHATHCH 32 PaxyHOK IbOro MaifHa. OTxe, yci HmpereHsil
KPEANUTOPIB, OB A3aHI 3 YKJIAJACHUMH JOBIPYMM BIIACHUKOM
[IPAaBOYMHAMH, MAIOTh TPe] SBISATHCS OO YCTAaHOBHHKA JIOBi-
puoi BIaCHOCTI.

TakuM YMHOM, BIJIOBITHO JO YHMHHOTO 3aKOHOIABCTBA,
cy0’ekTOM IIpaB Ta 000B’A3KiB 3 IPABOYUHIB, YKIAJEHUX PH
3iHCHEHHI YIIPaBJIIHHS MEPEIaHuM y J0BipYYy BIACHICTh Mali-
HOM, CIIi/I BU3HABATH AOBIPUOTO BIIACHUKA.

VY mpoueci ynpaBiiHHS MaHOM JOBIpYHMI BIACHHK Mae
MPaBO BUMHATH MIOJO IIHOTO MaifHa Oyab-siKi IOPUIUYHI Ta
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(bakTruHi i1 B MEXax, BCTAHOBJICHUX 3aKOHOM 1 JOTOBOPOM
JIOBIpYOTO YIIPABIIiHHS.

ITpu 1boMy, 3 0JHOrO GOKY, 1OBIpYMI BIIACHUK CAMOCTIii-
HO BU3HAYa€ XapakTep 1 BUIM IOPUIUYHMX Ta (PAKTHUHHX
I, sIKi MarOTh OyTH BYMHEHI JUIS JOCSATHEHHS METH JIOBIpYOT
BracHoCTi. OCKITbKM BIIHOCHHHU JOBIPYOT BIIACHOCTI Ma-
I0Th TPHUBAIOYMH XapakTep, JOCSATHEHHS LileH e(heKTHBHOTO
YIpPaB/liHHS BUMAarae MeBHOIO CTPATEriyHOro IIaHYBaHHS, Y
3B 513Ky 3 UMM YCTaHOBHUK, 3a 3aTaJIbHUM [IPABHIIOM, HE MOXKE
BTPYYaTHCS B iSUTbHICTH JIOBIPYOTO BIACHUKA Ta AaBaTH HOMY
000B’SI3KOBI ISl BUKOHAHHS BKa31BKH.

Ipore, 3 ypaxyBaHHSAM HEOOX1HOCTI 3/11liCHIOBATH YIIpaB-
JIHHS 10BIpEHUM MalfHOM caMe Ha KOPUCTh YCTaHOBHHKA J10-
Bipuoi Bj1acHOCTI 200 BUroioHa0yBava, CB000/1a il JOBIpYOro
BJIaCHHKA € He 0e3MexHor. [IeBHI 0OMeKeHHs BCTaHOBIIIO-
I0TbCS, SIK [IPAaBUIIO, Y JAOTOBOPI, aje HaliCTOTHIIII 3 HUX 3a-
kpimieHi 3akoHoM. Tak, 3rizHo 4. 1 ct. 1037 LIK Vkpaiuun,
JOBIpYMI BIACHUK MO)KE BiIUy)KyBaTH MaifHO, mepernaHe B
YIpPaBIiHH, YKIaJaTH 1010 HHOTO JOTOBIp 3aCTaBH JIHIIE 32
3rOJI00 YCTaHOBHHKA JIOBIPYOT BIIACHOCTI.

Kpim Toro, 3 ypaxyBaHHSIM TOro (hakTy, 1110 JOBIpUMI Bilac-
HUK Jli€ Ha KOPUCTh YCTAaHOBHMKA AOBipuOi BIacHOCTI (a00 BU-
roloHa0yBaya), a TAKOK BUMOT JJOOPOCOBICHOCTI, pO3YMHOCTI
Ta CHPAaBEUIMBOCTI, Y JiSUIHOCTI JIOBIPYOTO BIACHUKA iCHY-
IOTh TE€BHI OOMEKEHHSI.

Tak, noBipumii BIaCHUK HE Ma€ IpaBa BUKOPHUCTOBYBATU
nepefiaHe oMy MaiiHO B CBOIX iHTepecax ab0 Ha KOPHCTh
TpeTix oci0. 30KkpeMa, JOBIpUHii BIACHUK HE Ma€ MpaBa BUKO-
PHUCTOBYBATH BKa3aHe MaliHO JUIsl OILIATU iHIIMX OOpriB, KpiM
THX, 110 [TOB’A3aHI 3 AiSJIbHICTIO 1010 TIEPEJAaHOTO B AOBipYy
BJIACHICTh MaiiHa, HE MOXKE IepeaBaTi HOro B 3acTaBy abo
0O0TSDKYBATH 1HIIUM YMHOM JUIsl 3a0e3redeHHsi 3000B’s3aHb,
HE MOB’SI3aHUX JOBIpEeHUM MaiHOM. [Ipu 37ilicHeHHI yrpas-
JIHHS NEepelaHuM Yy JIOBipdyy BJIACHICTH MalHOM JOBipuuit
BJIACHUK MA€ JisITH BUKJIIOYHO Ha KOPUCTh YCTAaHOBHUKA JIOBi-
puoi BiacHocTi abo BUrogoHalOyBa4ya, BUXOASYH 3 MIPKyBaHb
PO3YMHOCTI Ta cHpaBeIHBOCTI. Tak, SKIIO B AOBIpUy BIIac-
HICTb IepellaHO HU3KY 00’€KTiB HEPyXOMOCTi, a JOTOBOPOM
HE BU3HAUEHO KOHKPETHO, JUIS SIKUX LiJIeH, 11e He O3HauaTHuMe,
110 JIOBIpYMI BIACHUK MOYKE CaMOCTIHHO TIPOXKHBATH B OJTHO-
My 3 BUIbHHX XU TJIOBUX OyJIUHKIB. BUXO/514M 3 MipKyBaHb PO-
3yMHOCTI, TOBIpYHH BIACHUK 3000B’s13aHUI IepeaTH BKa3aHi
00’€KTH B OpPEHAY, a BUPYYEHI KOIUTU BiIpaxoByBaTH YCTa-
HOBHMKY I0Bipuoi BiracHOCTi abo BurogonaOysaueBi. ToOTO
JOBIpYMil BIACHUK HE MOXKE OTPHUMYBATH KOPHCTH BiJ MaifHa
ISt cebe, TOMY 4acTo TOBOPSTH MPO Te, IO MPaBOMOKHICTH
«KOPHUCTYBaHHS» JIOBIPUOTrO BIACHUKA CJIiJ BIAPI3HATH Bij Ka-
Teropii «BUKOPUCTOBYBAHHS», 110 IPHUITYCKA€ EKCIIyaTalilo
peui B cBoeMy iHTepeci [6, . 53-54].

3 1uX caMyX MPUYUH JOBIpYMil BIACHUK HE MOXKE BUMHS-
TH TIPABOYUHIB 31 CBOIMH poaudamMy abo0 iHIIMMH OJIU3BKHU-
MU oMy ocobamu, SIKIIO B Pe3y/bTaTi TaKUX IPABOUMHIB 10
OCTaHHIX TIEPEXOIUTh MPABO BIACHOCTI HA MaiiHO a00 BHHH-
KalOTh 1HII CHPUSATIMBI HACTIIKK, OE30IIaTHO BiIUYKyBaTH
MaifHo Ta iHIIe.

[Ipu BuMHEHHI IOpUAMYHMX Ta (AKTUYHUX i 1I0/10
MaiiHa, epeJaHoro B JIOBipUY BIIACHICTb, JOBIpYMI BIIACHHK
3000B’s13aHUI TIOBIJIOMJIAITH TPETIX OCIO MPO Te, 110 BUCTYIIAE B

11 SKOCTI Ta JTi€ Ha MiJICTaBl JOTOBOPY JIOBIPYOT0O YIPaBIIiHHS.
VY npaBourHax, BYMHEHUX Y TTUCHMOBIN opMmi, Oe3rocepeHbO
BKa3yeThCsI HA T€, [0 BOHU YKJIAJAI0THCS JOBIPYMM BIIACHUKOM.
V pa3i HeJOTpUMaHHS 11i€] YMOBU BBa)XKA€THCS, IO JOBIpYHi
BJIACHUK BYMHHB TPABOYHH BiJ| CBOTO iMEHi, & HE Ha KOPUCTh
VIPABITIHHS Yy)KHMM MaifHOM, 1 BIANOBIJAaTH 10 HHOMY HEpe
KOHTPAreHTOM BiH Oy/ie CBOIM 0COOMCTHM MaiHOM, a HE Maii-
HOM, MlepeIaHuM y IoBipay BracHicTh (cT. 1038 LK Ykpainn).

IIpu BupilleHHI NUTAHHS NPO OCOONUBOCTI BUMHEHHS
IPaBOYMHIB i3 MalHOM, NEpelaHUM Yy JOBIpdy BIACHICTb,
BO)XJIMBUM € TAKOXX BU3HAYEHHS MOMEHTY, 3 SIKOTO OBipUMit
BJIACHHMK Ma€ MPaBO BUMHATH MPABOYMHU HIONO MEPEIaHOrO
Homy MaliHa. SIk BiZOMO, paHillle JOTOBIp AOBIPUOrO YIpaB-
JIHHSL HEPYXOMHUM MailHOM BBa)KaBCsI YKJIA[JCHUM 3 MOMEHTY
HOTO JIepKaBHOT peecTpallii, mpaBa Ta 000B’SI3KM Y CTOPIiH BU-
HUKauM came 3 1iei muTi. [Ipote 3akoHom Ykpaiuu «I1po BHe-
CeHHs 3MiH 10 3axoHy Ykpainn «IIpo mepxkaBHy peecTpamito
PEUYOBHX IIPaB Ha HEPYXOME MaliHO Ta IX 0OMEXEHb) Ta IHIIUX
3aKOHOZABYMX aKTiB Ykpainm» Bix 11 motoro 2010 poky 3 4. 2
ct. 1031 LK Ykpainu Oyino BUIy4EHO HPABUIIO PO JCPKABHY
peecTpaliio T0roBopy yIpaBIiHHI HEpyXoMHM MaiiHOM. [Tpu
LbOMY 3aJIMIIAI0THCS] HE3MIHHUMU BUMOT'Y 10JJ0 HEOOX1AHOC-
Ti peecTpalii Oe3nocepeHbO BUHUKAIOUHX 13 JOTOBOPIB IpaB
Ha HEpyXOMe MaiHO Ta X OOMEeXeHb 1, BIAMOBIAHO /0 4. 3
CT. 3 BKa3aHOro 3aKOoHy IpaBa Ha HEPyXOMe MaifHO, sSKi MiJ-
JISITAIOTh JISPIKaBHIN peecTpallii, BAHUKAIOTh 3 MOMEHTY TaKol
peectpauii. ToOTO Ha CLOrOAHINIHIN JEHb HOTOBIP OBIPYOro
YIPaBIiHHS HEPYXOMHM MaHHOM BBQ)KA€ThCA YKIAJICHUM 3
MOMEHTY HOTapiaJbHOTO MOCBITYCHHS, IPOTE TpaBa J0BIpYO-
TO BIIACHUKA BCE K TaKW BUHUKAIOTH JIUIIE IiCIIs X IepKaBHOT
peectpauii. BiqnoBinHo, 10 MOMEHTY Oep:kaBHOI peecTparil
IpaBa JOBipuOi BIACHOCTI HOBIpUMI BIACHUK HE Mae€ Ipa-
Ba BUMHSATH ILIOJ0 IEPEAAHOTO B JOBIpUY BIACHICTH MaifHa
Oy/1b-SIKUX MIPABOYHHIB.

3 MOMEHTY Jiep>KaBHOI peecTpallii mpaBa JOBipyOi Biac-
HOCTi BUHHKA€ i 000B 130K YCTaHOBHMKA JOBIp4Oi BIACHOC-
Ti HE BTPy4aTucs B JTISUIbHICTB JIOBipuOro BiacHuka. Otxe, 3
LFOT'0 MOMEHTY YCTAaHOBHHUK JJOBIPYOi BIACHOCTI BTpayac mpa-
BO HA 3AiHCHEHHS YTOJ 3 HEPYXOMICTIO, TIePeJaHOI0 B JOBIpUy
BJacHicTh. JlOBipuMii BIaCHUK Ha Mepioa Jil J0TOBOpY € €1u-
HOIO 0C00010, IOBHOBAYKHOIO BUMHATH IIPABOYMHU CTOCOBHO
MepeIaHoro oMy 00’ €KTa.

TakuM YMHOM, YCTAaHOBHHUK JIOBIpYOT BIACHOCTI ITPH Tiepe-
Javi MaifHa Tepeiae CBOi IIOBHOBAKEHHS 3 BOJIOIIHHSI, KOPHC-
TYBaHHS Ta PO3MOPSIKEHHS [IUM MaliHOM HOBIpUOMY BIACHU-
KOBI, @ OTKE, BTPayae I1i MOBHOBAYKCHHS HA MEPI0J] ICHYBaHHS
JIOBipUuOi BIIACHOCTi, TOOTO BTpavyae MOXIHUBICTH BUMHCHHS
OyIb-SIKMX IPaBOYMHIB MO0 IMEPEIAaHOro B JOBIpUy Biac-
HicTh MaiiHa. Cy0’ekToM Oyab-SKUX BiZIHOCHH IIOJO LLOTO
MaifHa BHCTyNa€ JOBIpYMI BJIACHUK, SIKMH NPU LOMY JI€ B
IHTepecax yCcTaHOBHHKA JIOBIpUOi BIACHOCTI abo Oenediria-
pist, ae Ha CBiif BacHuid poscyn. [Ipu oMy 3000B’s13aHHS,
0 BUHUKAIOTH MPU YKJIAJCHHI MPAaBOYMHIB JOBIPYUM BIac-
HHKOM, 3a[I0BOJIbHSIOTECS], IIEPII 32 BCE, 3@ PAXYHOK MaifHOBOT
MacH, 1110 € 00’ €KTOM JIOBIpUOT BIIACHOCTI, a 32 YMOBH ii HEJ0-
CTAaTHOCTI 710 CyOCHIiapHOT BiITIOBIAAILHOCTI Ma€ 3a1y4aTich
YCTaHOBHUK JIOBIpYOi BIACHOCTI, AKMH BIANOBIIaTUME J101aT-
KOBO BXKE€ IHIIIUM CBOTM MaifHOM.
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