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OCOBJIMBOCTI CYB’€EKTUBHUX O3HAK 3JIOYUHY, IEPEJBAYEHOI'O
CT. 263-1 KPUMIHAJIBHOI'O KOJEKCY YKPAIHU

FEATURES OF THE SUBJECTIVE SIGNS OF THE CRIME PROVIDED
FOR BY ART. 263-1 OF THE CRIMINAL CODE OF UKRAINE

Koaonin /1.0., K.10.H., I01I€HT,
JIeKaH (pakyabTeTy HMBLIBLHOI Ta TOCIOAAPCHKOI 10CTHIIIT
Hayionanvnuii ynisepcumem « Odecoka 1opuoudna akaoemisy

CTatTs npucBsiYeHa BYUCBITNEHHIO 0COBNMBOCTEN Cy6’€KTUBHUX O3HAaK 3MoYuHy, nepepbadveHoro cratteto 263-1 KpumiHanbHOro kopekcy
Ykpainu (gani — KK Ykpainu). 3ayBaxeHo, Lo po3bynoBa AeMokpaTii Ta NpaBoBOro CycrinbCTBa CTaBUThb Nepes 3aKoHOAABCTBOM i OPUANYHOK
NpaKTUKOI Ayxe barato cknagHux 3agad, cepes skux € 3abeaneveHHss epekTMBHOrO MexaHiamy ans 3abe3neyeHHst 3aXMCTy OCHOB rPOMazChKOi
6e3nekn Ykpainu, B TOMy Yncni npoTuaii He3akoHHOMY NMOBOMKEHHIO 3i 36poeto, BoroBMMM npunacamu abo BUGYxoBUMU pevoBuMHaMu. B ymoBax
BiICbKOBOI arpecii pocincbKoi deaepauii Ha TepuTopii YKpaiHu NUTaHHS NOBOMKEHHS 3i 30pO€to CTOITb 0COBMMNBO rOCTPO.

3Baxatoun Ha piBeHb cycninbHOI HeGe3neKkn TakMx 3rOoYMHIB, HA NPaABOOXOPOHHI OpraHu MOKMajeHo BaXnuBe 3aBAaHHs LWOAO NpoTUAIi
Ta BUSIBIIEHHS JOCHIAXKYBaHOro BUAY 3/104MHIB. TOMY 3aCTOCYBaHHS KpYMIHANbHOIO 3aKOHOAABCTBA, L0 BCTAHOBIIIOE BiAMNOBIAANbHICTb 3a He3a-
KOHHE MOBOAXKEHHS 3i 36poeto, 6ooBMMM Npunacamm abo BUOYXOBVMMM peyoBMHaAMU Ta NpaBuUnbHa kBanidikauis Lboro Buay 31104MHIB, BpaxoBy-
1041 0COBNMBOCTI NOro CYD’EKTMBHMX O3HAK, B TaKOMY BUMNAJKy € CKMaHAM Ta, BOAHOYAC, HEOOXiOHUM | Mae Barome 3Ha4YeHHs Ans 3abesneyeHHst
OXOPOHHOT PYHKLIT AepxaBu.

Y cTaTTi npoaHanisoBaHo HOBI NiAX0AM 3aKOHOAABLS, @ TAKOX MOMMSAM HAayKOBLIB Ta FOPUCTIB-NPaKTMKIB LLOAO CY0’EKTUBHMX O3HAK 3MOYKHY,
nepen6ayeHoro cratteto 263-1 KK YkpaiHu, a Takoxk npo6remMHi nuTaHHsa NpakTUYHOro NPUTArHEHHs! 4O BiANOBiAaNbHOCTI 3a HE3aKOHHE MOBO-
[DKeHHs 3i 30poeto, 6oroBMMM Npunacamu abo BUOYXOBUMM PEHOBUHAMM Ta LUMAXM iX BUPILLEHHS. BuokpemneHo yHkLii Cyd’eKTMBHOI CTOPOHY,
oxapaKkTepu3oBaHO 0cobrnmBoCTi cy6’ekTa 4OCMiAXKYBaHOMO BuAY 3MOYMHIB, @ TaKOX CKMaaw 3M0YMHIB, B SKUX nepefdayeHo BianosiganbHiCTb
cneuianbHoro cy6’ekta. Okpemy yBary NpuaineHo 3'sscyBaHHI0 porni CTaBeHHst 0cOOM [0 BUMHEHOTO AisiHHA Ta ii BNAMB Ha kBanidpikaLito 31o4nHy.

Ha ocHoBi npoaHani3oBaHoro 3akoHoAaBCTBa Ta MOMSAIB HAayKOBLiB 3p06NEHO BUCHOBKM LLOAO cneuudikv AoCniaxKyBaHOro BUAY 3II04MHIB
Ta Oro perymnioBaHHs y Cy4acHNX yMOBaXx.

KntoyoBi crnoBa: 3nouvH, Cy6 eKTUBHI 03HaKM 31104MHY, 3aranbHuUin cyB’ exT, cyB’ eKT 3nMoUmMHY, CKnag 3MounHy.

The article is aimed at highlighting the peculiarities of the subjective elements of the crime under Article 263-1 of the Criminal Code of Ukraine
(hereinafter — the CC of Ukraine). It is noted that building a democracy and a law-based society poses many complex challenges to legislation
and legal practice, including ensuring an effective mechanism to protect the foundations of public security of Ukraine, including countering illegal
handling of weapons, ammunition or explosives. In the context of the military aggression of the Russian Federation on the territory of Ukraine,
the issue of weapons handling is particularly acute.

Given the level of public danger of such crimes, law enforcement agencies have an important task to counteract and detect the type
of crime under study. Therefore, the application of criminal law establishing liability for illegal handling of weapons, ammunition or explosives
and the correct qualification of this type of crime, taking into account the specifics of its subjective features, is in this case complex and at the same
time necessary and is of great importance for ensuring the security function.

The article analyzes the new approaches of the legislator, as well as the views of scholars and lawyers regarding the subjective features
of the crime under Article 263-1 of the Criminal Code of Ukraine, and also the problematic issues of practical prosecution for illegal handling
of weapons, ammunition or explosives and the ways to solve them. The author distinguishes the functions of the subjective party, characterizes
the peculiarities of the subject of the type of crime under study, as well as the corpus delicti in which the liability of a special subject is provided

for. Particular attention is paid to clarifying the role of a person’s attitude to the committed act and its impact on the qualification of a crime.
Based on the analyzed legislation and views of scholars, the author draws conclusions regarding the specifics of the type of crime under

study and its regulation in modern conditions.
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Cy0’eKTUBHA CTOPOHA 3JIOYMHY Ma€ BaKJIMBE 3HAYCHHS,
30KpeMa, BIUIMBAE Ha KBTI (DiKaI[it0 3JI0YHHY, Ta€ MOJKIUBICTh
BIJIME)KYBaTH OJIMH 3JI0YMH BiJl 1HIIIOTO, BIUIMBAE HA MpPU3HA-
YCHHSI MIOKapaHHsI Ta MOYKJIMBICTh 3BUILHEHHS Bl KPUMiHAJb-
HOT BiJITIOBIAJIHOCTI Ta TIPU3HAYCHHS TIOKApaHHS.

Jnst  mpaBwibHOT kBamigikauii KpUMIHAJIBHO —KapHOIO
JISTHHS Ta BCTAHOBJIEHHS 00’ €KTMBHOI ICTUHH BayKJIMBO BUBYATH
0c00y 3JI0YHHIIS, & TAKOXK aHAITI3yBaTH HOTO MOBE/IHKY i1 Yac
BYMHEHHSI KPUMIHAJIBHOTO TPABOIOPYLIEHHS, B TOMY YHCII
MIOBE/IIHKY Ta CHOHYKaHHS IO BYMHEHHS 3104nHy. CKia 3710-
4uHy, nepeadauenoro crarrero 263-1 KK Ykpainu, Mae HU3KY
0COOJIMBOCTEH, 1110 BU3HAYAOTh HEOOXIIHICTh 3’ ICYBaHHS CTaB-
JICHHSI OCOOM TIPH BYMHEHHI CYCIITBHO HEOE3MEUHOTO isIHHSL.
3’sicyBaHHs CyO’€KTUBHUX O3HAK 3JI04UHIB, IOB’A3aHUX 13
HE3aKOHHHM BHUTOTOBJICHHSIM, TIEPEPOOKOI0 UM PEMOHTOM BOT-
HenajabHOi 30poi abo (anbcudikallis, HE3aKOHHE BHIAJICHHS
4u 3MiHa i MapKyBaHHsI, 800 HE3aKOHHE BUTOTOBJICHHsI OOMO-
BUX NPUIACiB, BUOYXOBUX PEUOBHH UM BUOYXOBHX MPUCTPOIB
nependayae pereiabHE BUBYEHHS CYO €KTHBHOI CTOPOHHU 3I10-
YHHY, & TAKOXK 03HAK CaMoro cy0’€KTa.

BiamosigHo 1o nonokens KK Ykpainu, cy0’ekTHBHA CTO-
poHa 3110uKHy, nepenbdaueHoro cr. 263-1 KK Vkpainu, xapakre-

PH3YETHCS IPSIMUAM YMHECIIOM, @ IIIOA0 CY0’ €KTa 3I0YHHIB, TAKHM
Moxe OyTH Oyzb-sika 0co0a, siKiii BunoBHmiocs 16 pokis [1].

PosmstHemMo (yHKLIT Cy0’€KTUBHOI CTOPOHU 3JI0UMHY, HEPE-
6aueHoro ct. 263-1 KK Vkpainu. 3okpema, 10 QyHKIIiH BITHOCST:

1) BUKOHAHHS POJNI PO3MEXKYBAJIBHOTO KPHUTEPIIO, IO
JIO3BOJISIE TIPOBOJMTH BIIIMEXKYBaHHS MDK 3JI0YHMHAMH IPOTH
IPOMaJICHKOT Oe3MeKH, IPeIMETOM SIKUX € 30pos, 00HOBI pu-
nacH, BUOyXOBI PEYOBHHM Ta BUOYXOBI IPUCTPOT Ta CyMiXK-
HUMU 3JI0YNHHAMH JiSTHHSIMI,

2) BH3HAYCHHS O3HAK, IO XapaKTEPH3YIOTh BHYTPIIIHIO
(cy0’€KTHBHY) CTOPOHY HE3aKOHHOTO MTOBOJKEHHS 31 30pOEtO,
OoHoBUMH TIpUmacamMu ab0 BHOYXOBUMH PEUOBHHAMH SIK
TaKUX, 010 € 000B’SI3KOBHM €JIEMEHTOM CKJIaTy 3JI0YHHY;

3) BuUCOKMH piBEHb NPOSIBY MarepiallbHOI BIACTUBOCTI
KPUMIHAIBHO KapaHUX [isIHb — CyCIUIBHOT HeOEe3IeKH;

4) 3axucT BiJ HEOOIPYHTOBAHOTO IHKPUMIHYBaHHS 0C00i,
sIKa BUMHUJIA HE3aKOHHE MOBOIKESHHS 31 30po€to, 00ioBHMHU
npunacamu abo BUOyXOBUMH peYOBUHAMM, 1032 ii CB1IOMOCTI
Ta Boui [2, c. 120].

Cy0’eKTOM 3JI0YMHY B 3aKOHI NMPO KPUMIHAJIBHY BiJIIO-
BIJTAJILHICTD € OJIMH 13 000B’SI3KOBHX €JICMCHTIB CKJIaJy 3J10-
4quHY. 3arajioM, B KpUMiHaJIbHO-IIPABOBIM NpaKTUlli Cy0’ €KTOM
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3JI0YMHY BBaXKAETHCS 0C00a, IO MA€ CYKYITHICTh O3HAK, IO
JAl0Th MiICTaBU JUI NPUTATHEHHS 11 10 KpUMiHAIBbHOL BiAmo-
BifanmpHOCTI. TO K, Cy0’€KTOM HE3aKOHHOTO BUTOTOBJICHHS,
epepoOKK YM PEMOHTY BOTHEMabHOI 30poi abo danbeudi-
Kallis, He3aKOHHe BUAaNeHHs1 a0o 3MiHa ii MapKyBaHHs, abo
HE3aKOHHE BUTOTOBJICHHSI OO€NpPUIIACiB, BUOYXOBUX PEUOBUH
abo BHOYXOBHX MpPUCTPOIB, € (i3MuHa OCyaHa 0c00a, siKa
nocsria 16 pokis. [Ipore, Ha ChOTOIHI 3aIUIIIAETHCS HE BUPI-
LICHOI0 MpoOlieMa BCTAHOBJIEHHsS (aKTy OCYIHOCTI OCOOH,
sIKa BUMHUIIA OyAb-sIKMH 3JI04MH y c(hepi HE3aKOHHOIO 00iry
30poi. Xoua, TaHUH 3JI0YUH XapaKTEPHU3YETHCS TIEBHOK OCO-
ONMBICTIO, SIKA TOJISITAE€ B TOMY, IO TEXHIYHI OCOOJIHBOCTI,
crienudika BUPOOHUIITBA BUKITIOYAIOTH TIOBHOLIIHHUI TPOILEC
BUTOTOBJICHHS, I€PEePOOKY, PEMOHT BOrHENaIbHOI 30poi, He3a-
KOHHE BUTOTOBJIEHHSI OOHOBHUX IIPUMACIB, BUOYXOBUX PEUOBHH
4l BUOYXOBHUX MPHCTPOIB HEOCYAHOI 0c00010. ToMy, Bpaxo-
BYIOYH OCOOJIMBOCTI JJAHOTO 3JI0YHHY, HOr0 BANHEHHS BUMAarae
CreliaJbHUX 3HaHb, HABUUOK Ta NPO(eCciiHOro CTaBIECHHS 10
MOJIOHUX BUPOOHMYMX TPOLECIB, IO BiJMOBIIHO YHEMOX-
JIUBITIOE 3/IIHCHEHHS TX HEOCYHOI 0coboro [3, ¢. 61].

3ayBa)KHMO, 1110 BUBYEHHSI 0COOM 3JI0UMHIIS, IKUIT BUNHSIE
3JI0YMHU 13 BUKOPUCTAHHSM YM 3aCTOCYBaHHAM 30poi, abo
1HIII 3104KHH, 1€ 30p0s € IPEAMETOM 3JI0YHHY — 1€ BasKJIUBE
3aBJIaHHs KPUMIHOJIOTIYHOT HayKH. AJKe 0co0a BUHHOTO Bpa-
XOBYETHCS MPH:

— oOpaHHI CyI0M BHIY Ta pO3Mipy IOKapaHHS;

— BHUpIIEHHI NUTaHHS PO 3BUILHEHHS BiJ KPUMiHaIb-
HOTO TOKapaHHsI Y1 KPUMIHAIBHOT BiJIIOBIIaIbHOCTI;

— 3aCTOCYBaHHI YMOBHOTO 3aCy/PKCHHSI;

— IpU3HAYEHHI [OKAapaHHA HIDKYE, HIX HependadeHo
B CaHKIIIi CTATTI.

i BimoMocTi MOXYTh OyTH Oe3MOCepeIHRO HE OB’ sI3aHi
31 3JI0YMHOM, ajie XapakTepHu3ylTh 0coOy Ta ii coliaiabHO-
HONITUYHI SIKOCTI 3 HO3UTUBHOIO OOKY, CB1JUaTh IIPO OLIbLINI
Y MEHIIUH CTyNiHb CyCHiIbHOI HeOe3neku [4].

Psan  BigomocTeld MoXyTh OyTH OOCTaBHHAMH, IO
MOM’SIKIIIYFOTh ~ BIJIMOBIabHICTh  (BariTHICTh, HASIBHICTh
MaJIOJIITHIX JiTEH, HCOBHOJITHIA BiK BUHHOTO, 30IT TSHKKHX
oco0ucTHX abo ciMeHHUX 00CTaBHH TOLIO) 00 OOTAXKYIOTH 11
(HEeomHOpPa30Be BUMHEHHS 37I0YUHY TOIIIO).

3aKkOH MICTHTh BH3HAYECHHS IIMIIEe MPSMOTO Ta HENps-
MOT0 YMHUCIy, @ B TeOpii Ta MPaKTUIi KPHMIHAIBHOTO IpaBa
BIAPI3HAIOTBCSA Taki BHAM YMHUCIY, SIK: BH3HAUCHUI
(KOHKpETH30BaHMii), HEBU3HAYCHUH (HEKOHKPETHU30BAHUHA);
3aB4acHO OOMipKOBaHMM, panToBuii, adexktoBanuii [5, c. 186].

SIk cBimunTh OyKBaJIbHE Ta JIOTIYHE TIYMAueHHS HOPM
KPUMIHAJIBHOTO TIIpaBa, IO IepedayaroTh KPUMiHAIBHY
BiJIMIOBIZIAJIbHICTh 32 HE3aKOHHE BUTOTOBJICHHS 30poi, 0oe-
npumnaciB, BUOYXOBHX PEUOBHH Ta BHOYXOBHMX IPHCTPOIB,
npy iX BYMHEHHI Mae Miclle KOHKPETH30BaHMH, 3aBYaCHO
oOMipKoBaHUN yMmHCeN. 30KpeMa, NpU BUMHEHHI HE3aKOH-
HOTO BUTOTOBIJICHHS 30poi, 6oenpunaciB, BHUOYXOBUX PEUOBUH
Ta BUOYXOBHX MPHUCTPOIB, — YMHUCEI MOXe OyTH JIMIIEC Ips-
MHUii, 3aBYACHO BUHUKJIHI Ta KOHKPETH30BaHUN, OCKIIBKU il
BUHHOTO CIPSIMOBAHI BUTOTOBJIEHHS 30poi, 1110 NOTpedye cre-
LiaJbHUX 3HaHb, oONaaHaHHs Tomo. [Ipu npoMy, ocoda, 110
BUMHSIE KPUMIHAIBHE MPABOMOPYIICHHS YITKO YCBiJOMIIIOE,
IO BUMHSIE CYCITUIBHO HeOe3meuHi /1ii, OCKiJIbKH 30post Ta iHIIi
MpeaAMEeTH 030pO€eHHs 3a00pOHEH] ISl BUIBHOTO 00iry, i BUTO-
TOBJIEHHS X 0€3 HaJIKHOTO T03BOJY TATHE 3a cOOOIO BifMo-
BiJJaJIbHICTh. TaKUM YHMHOM, 1 THTEJICKTyaJbHUH 1 BOJHOBHI
MOMEHT YMHUCITy TPUCYTHI, 1 CBIIYaTh MPO HASBHICTH B JisX
BUHHOI 0COOM MPSIMOTO0 KOHKPETU30BAaHOIO YMHUCIY Ha HeE3a-
KOHHE 30epiranns 30poi, 6oenpunacis, BUOyXOBUX PEUOBHH
Ta BUOYXOBHX MPHUCTPOIB [6, c. 71].

lono mpakTHYHHUX ACTEKTIB MPUTATHEHHS JO KPHMi-
HAJIBHOT BIJMOBIJANBHOCTI 32 BUMHCHHS 3JI0YHHY, MEpell-
6agenoro cr. 263-1 KK Vkpainu, nmpakTHKH 4acTO BKa-
3ylOTh Ha T€, 110 B YKpaiHi HE ICHYEe OKPEMOro 3aKOHY,
SKWi mependavyae 3a00poHy Ha Aii, 3aKpiliieHi, B TOMY
yucii B crarti 263-1 KK Ykpainu. Onnak, BepxoBHuii cyn
B OCTaHHI POKHM IIOCTAaBUB KpPAaNKy B JaHUX JUCKYCISX, BKa-
3aBIIM y CBOIX PINICHHSX, IO MOHATTS «IependaueHoro
3aKOHOM JI03BOJIY» 3aKpIIJIEHO B OKPEMHUX HOPMAaTHBHO-
IIPABOBUX aKTaX, IKi MAIOTh CUJIY 3aKOHY, 10 IPU3BEIO 10
MO/AJBIIOr0 BiIBHOTO 3aCTOCYBaHHS HAa IPAKTHIl, B TOMY
YUCI PO3TIISIAEThCS CTaTTi [7].

To >, 3mounH, nependadenuii crarrero 263-1 KK Ykpa-
fHU 3 Cy0’€KTHBHOI CTOPOHM MOXKE BifOyBaTHUCSI BUHATKOBO
3 NPSIMUM YMHCIIOM, XO04a MOTHBH 1 il 0COOU-3JI0YHMHIIS
MOXYTh OyTH aOCOJMOTHO pi3HUMHU. [IpOTHIIpaBHE BHUTOTOB-
JIeHHsI 200 PEMOHT BOTHENAaIbHOI 30pOi JJIsl BAMHEHHSI 1HIIUX
HPaBOIOPYIICH KPUMIHAJIBHOIO XapakTepy € TaK 3BaHOI
imeanbHOi CyKynHIcTIO. B nmpomy Bumazaky il BUHHOI ocoOu
OynyTh kBagidikyBarucs 3a ct. 263-1 KK Ykpainu i 3a roty-
BaHHSI JI0 1HITOTO BCTAHOBJIEHOTO MTPABOOXOPOHIISIMH 3II0UHHY.
IMono cy0’exTa 1aHOTO IPABOLIOPYILIEHHS, TO HUM MOXeE OyTH
TUIBKH 0C00a, SIKiii Ha MOMEHT WOT0 BUMHEHHS BUITOBHHIIOCS
16 pokiB, TOOTO 3aCTOCOBYETHCS 3arajbHUAMN BIK MPUTATHCHHS
JI0 KPUMIHAIBHOT Bi/IIIOBIAAILHOCTI.
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