Ne 4/2021

YIK 343.2
DOI https://doi.org/10.32782/2524-0374/2021-4/172

CIRCUMSTANCES THAT EXCLUDE THE CRIMINAL ILLEGALITY OF THE ACT UNDER
THE CRIMINAL CODES OF UKRAINE AND SOME FOREIGN COUNTRIES

OBCTABHUHH, 1O BUKIIOYAIOTH MPOTUITPABHICTb MOBEATHKHU 3T'TTHO
KPUMIHAJIBHOI'O 3AKOHOJABCTBA YKPAIHU TA IHO3EMHUX JIEPKAB

Soloviova Alina, doctor of law,
Professor of Criminal Law, criminology, civil and commercial law,
Vice-Rector for International Cooperation,

National Academy of Management

Y cTaTTi aHanisyeTbCcsi KpUMiHarNbHe 3aKoHOAABCTBO KpaiH CxiaHoi €Bponu. ABTOPOM BCTaHOBMEHO, LU0 B 3aKOHOAABCTBI kpaiH CxigHoi
€Bpony 3akpinneHuin NeBHU nepenik 06CTaBWH, 3@ HAsBHOCTI SKUX AiSHHA He Mano 6 03Hak 3MOYMHHOI MPOTUNPABHOCTI, CycninbHOI Hebes-
MeYHOCTI, MPOBMHM abo nokapaHHsi. PoBUTLCS BUCHOBOK MPO Te, L0 B KOXHIN kpaiHi CxigHol €Bponu i 06CTaBUHM MatoTb PisHi Ha3BW i NeBHi
BiAMIHHOCTI B 3MiCTi.

KpumiHanbHe 3akoHOAABCTBO BCiX kpaiH CxigHOi €Bponu 3akpinsitoe NnesHW nepenik 06¢cTaBuH, 3a HASBHOCTI SIKMX Aist He Mana 6 o3Hak Kpu-
MiHanbHOI MPOTUNPABHOCTI, CYCMiNbHOI HEGE3MNEKM, BUHM Yy NOKapaHHs. HannolumpeHrilmmmn cepes HuX € camoobopoHa Ta KpalHs HeobXiaHICTb.
BoHu oTpyvmanu BU3HaHHS y KpUMiHanbHOMY npaBi Maixe y BCix kpaiHax CxigHoi €sponu.

O6CcTaBMHY, LLIO BUKMIOYAKOTb NPOTUNPABHICTb NOBEAIHKW, XapakTepu3yoTbCA PSAOM CriNbHUX PUC.

1) BumHkM - Lie cBigomi Ta BonboBi Aii 0cobu y hopmi Aii um Be3pisnbHocTi. BogHoyac Taki BYMHKM MOXYTb ByTU BUNpaBaaH My nuLle B TOMY
BUMAZKY, SKLLIO BOHW CMIPUYMHEH] BUHATKOBUMU OOCTaBMHamu, TOGTO NEBHUMM NPUYUHAMMU, SKi BUNPABAOBYHOTb HEOOXIOHICTb TakMX AiN.

2) MopibHicTb haKTUYHUX, BUAMMUX 06’EKTUBHUX O3HAK MOBEAIHKM Ta 3noumHy. Hanpuknag, no3baBneHHs XuUTTs Yyepes HeobxigHy 06opoHy
Mag Ti X 30BHiLLHi 03Hakn BOMBCTBA.

3) [ii He matoTb KpMMiHANBLHOTO XapaKkTepy; BOHU XapaKTepusyoTbCs MPaBOMIPHICTIO 3anoAiSHHSA WKoAW. Taka NeriTMHICTb rpyHTYeTbes abo
Ha cy6’eKTMBHOMY Mpas.i, Ha aBTOPUTETI TOLL|O.

KntouyoBi cnoBa: kpumiHanbHe npaBo, 06CTaBMHY, WO BUKIIOYaOTb MPOTUNPABHICTb OisiHHS, 3MOYMH, KpMMiHaNbHe NpaBonopyLLUEHHS, Kpa-
HKn CxigHoi €Bponu.

The article analyses the criminal legislation of the countries of Eastern Europe. The author found that the legislation of the countries of Eastern
Europe enshrines a certain list of circumstances, in the presence of which the act would not have signs of criminal wrongfulness, public danger, guilt,
or punishment. It is concluded that in each country of Eastern Europe, these circumstances have different names and certain differences in content.

The criminal legislation of all countries of Eastern Europe enshrines a certain list of circumstances, in the presence of which an act would
not have signs of criminal unlawfulness, public danger, guilt, or punishment. Since in each country, these circumstances have different names.
Those circumstances provided in the Codes of Eastern European countries significantly differ. The most common among them are self-defense

and extreme necessity. They have gained recognition in the criminal law in almost all countries of Eastern Europe.

The circumstances precluding wrongfulness of conduct are characterized by a number of common features.

1) Deeds are conscious and volitional actions of a person in the form of action or inaction. At the same time, such deeds can only be justified
if they are caused by exceptional circumstances, i.e. certain reasons, which justify the need for such actions.

2) The second sign is the similarity of the actual, visible objective signs of conduct and a crime. For example, deprivation of life due to

the necessary defence has the same external signs of a murder.

3) The third sign is that deeds don’t have criminal nature; they are characterized by the legitimacy of harm. Such legitimacy is based either

on subjective law, on authority, etc.

Key words: criminal law, circumstances precluding wrongfulness of conduct, crime, criminal offense, the countries of Eastern Europe.

The criminal legislation of all countries of Eastern Europe
enshrines a certain list of circumstances, in the presence
of which an act would not have signs of criminal unlawfulness,
public danger, guilt or punishment. Since in each country these
circumstances have different names, hereinafter we will define
them as “circumstances precluding wrongfulness of conduct”.

The circumstances precluding wrongfulness of conduct
are characterized by a number of common features.

1) Deeds are conscious and volitional actions of a person
in the form of action or inaction. At the same time, such
deeds can only be justified if they are caused by exceptional
circumstances, i.e. certain reasons, which justify the need for
such actions.

2) The second sign is the similarity of the actual, visible
objective signs of conduct and a crime. For example,
deprivation of life due to the necessary defence has the same
external signs of a murder.

3) The third sign is that deeds don’t have criminal nature;
they are characterized by the legitimacy of harm. Such
legitimacy is based either on subjective law, on authority, etc.

According to the Criminal Code of Russian Federation,
the circumstances that exclude the crime of an act are justifiable
defence; the infliction of harm on a detained person who has
committed a crime, extreme necessity, physical or mental
coercion, justified risk, and execution of order or instruction.

The Republic of Belarus has a different approach. It
mentions necessary defence, the infliction of harm on
a detained person who has committed a crime, extreme
necessity, mistake in the presence of circumstances precluding
the criminal act, staying among accomplices of a crime on
a special assignment, justified risk, and execution of an order
or instruction.

According to the Criminal Code of Ukraine,
the circumstances precluding wrongfulness of conduct
include necessary defence, misread defence, apprehension
of an offender, extreme necessity, physical or mental
coercion, obeying an order or command, an act involving risk,
undertaking a special mission to prevent or uncover criminal
activities of an organized group or criminal organization.

The Criminal Code of the Slovak republic defines extreme
necessity, necessary self-defence, authorized use of a weapon,
permissible risk, exercising rights and performing duties,
consent of the injured party, acting as an agent as circumstances
excluding unlawfulness of an act.

The Criminal Code of Poland enshrines necessary defence,
averting an immediate danger, conducting a cognitive, medical,
technical or economic experiment, an act while being in error
as to a circumstance constituting a feature of a prohibited
act, justified but mistaken conviction that a circumstance has
occurred which excludes unlawfulness or guilt, justifiably
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unaware of its unlawfulness, incapable of recognising its
significance or controlling his conduct because of a mental
disease, mental deficiency or other mental disturbance.

Those circumstances provided in the Codes of Eastern
European countries significantly differ. The most common
among them are self-defence and extreme necessity. They have
gained recognition in the criminal law in almost all countries
of Eastern Europe.

Necessary defence, as a circumstance precluding
wrongfulness of conduct, is the lawful behaviour of a person
resorting to the protection of interests by causing harm to
the offender.

“The foundations of the right to necessary defence lie
in the natural, inalienable right of self-defence against any
danger. No matter where it comes from... Since the evil or
offences committed by someone who protects himself, it is
the exercise of a right that everyone understands ... thus, this
protection cannot be punished... “ (Kistyakivskyy, 1891)

According to the Criminal Code of Ukraine, the necessary
defence shall mean actions taken to defend the legally protected
rights and interests of the defending person or another person,
and also public interests and interests of the state, against
a socially dangerous trespass, by inflicting such harm upon
the trespasser as is necessary and sufficient in a given situation
to immediately avert or stop the trespass, provided the limits
of the necessary defence are not exceeded.

Despite the apparent simplicity, the institution of necessary
defence is one of the most difficult in its practical application,
which is explained by the endless variety of real situations with
all their nuances. Therefore, it is not surprising that the vast
majority of the rules on necessary defence are not established
by the legislator, but by judicial precedents or judicial practice.

In addition to the provisions of the criminal law, it is
necessary to take into account clarifications of judicial
practice in each specific situation. For example, paragraph
10 of the Decree of the Plenum of the Supreme Court
of the Russian Federation of September 27, 2012, No. 19 “On
the application by the courts of the legislation on necessary
defence and harm during the apprehension of the person who
committed the crime” states that when protecting against
a socially dangerous encroachment involving violence
dangerous to the life of the defender or another person, or
a threat of such violence (part 1 of article 37 of the Criminal
Code of the Russian Federation), the defending person has
the right to inflict harm on the infringing person.

The legislaton in most countries of Eastern Europe
very broadly defines the acceptable object of protection
against encroachment with the necessary defence. It is most
widely formulated in the post-soviet countries, according to
the Criminal Code of which the necessary defence is allowed
when protecting the life, health and rights of the defender or
other persons, the interests of the state or society from socially
dangerous encroachment.

The conditions of lawfulness of defence relate not only
to the nature of the assault, but also to some characteristics
of the defender, although not all states contain indications
of this in the criminal law.

The Criminal Code of Belarus, Latvia, Lithuania, Russia,
Ukraine, directly indicate that this right belongs to all persons,
regardless of the opportunity to avoid encroachment or to seek
help from other persons or authorities.

One of the conditions for the legitimacy of defence is its
conformity with the nature of the encroachment.

Based on the principle of proportionality, the legislation
of all countries of of Eastern Europe provides liability for
exceeding the limits of necessary defence. As a general rule,
this liability is mitigated. However, sometimes the legislation
allows a complete waiver of punishment. Thus, according
to the Criminal Code of Poland, in the event that the limits
of necessary defence have been exceeded, in particular when
the perpetrator has used a means of defence disproportionate

to the danger of the attack, the court may apply extraordinary
mitigation of the penalty and even renounce its imposition
(&2 Article 25).

Some Eastern European countries provide a clear definition
of exceeding the limits of necessary defence in their Criminal
Codes (Bulgaria, Latvia, Russia). The most common definition
is a clear discrepancy between the actions of the defending
character and the degree of public danger of encroachment.

Some countries include additional criteria to establish
the fact of exceeding the limits of the necessary, such as
a special form of guilt, as well as an objective sign in the form
of serious negative consequences of harm.

Special rules on liability for harm during the apprehension
of an offender are provided for in the Criminal Code of Russia,
Belarus, Bulgaria, Ukraine, Latvia, and Lithuania.

According to the Criminal Code of Ukraine, any actions
of the victim or other persons immediately following
a trespass, the apprehending of the offender and bringing him
or her to appropriate public authorities and were not in excess
of what was necessary for such apprehension, are not deemed
to be criminal (Article 38).

The time period, within which lawful harm to an offender
is possible, was defined in a different way. For example,
the Criminal Codes of Bulgaria, Moldova, and Russia, do not
contain any explanations related to the time period.

In Russian criminal law, the prevailing view is that
the specified period begins from the moment of preparation
for the crime, or the start of the attempted crime, and ends
with the expiration of the statute of limitations or limitation
of the sentence (if the offender was convicted, but somehow
evaded from serving a sentence). In Russian criminal
law, the prevailing view is that the specified period
starts from the moment of preparation for the crime, or
the start of the attempted crime, and ends with the expiration
of the statute of limitations for the criminal liability.

As noted in the scientific literature, the institution
of extreme necessity is one of the oldest measures of criminal
law. Decisions on the admissibility of harm to protect a more
valuable good were already known to Roman law.

According to the Criminal Code of Russian Federation,
the harming of legally-protected interests in a state of extreme
necessity, that is, for the purpose of removing a direct danger
to a person or his rights, to the rights of other persons or to
the legally-protected interests of the society or the State,
shall not be deemed to be a crime if this danger could not
be removed by other means and if there was no exceeding
the limits of extreme necessity.

Hegel expressed very precisely the nature of extreme
necessity in his classic work “Philosophy of Law”:

“If for example it is only by stealing bread that the wolf can
be kept from the door, the action is of course an encroachment
on someone’s property, but it would be wrong to treat this
action as an ordinary theft. To refuse to allow a man in jeopardy
of his life to take such steps for self-preservation would be
to stigmatize him as without rights, and since he would be
deprived of his life, his freedom would be annulled altogether.
Many diverse details have a bearing on the preservation
of life, and when we have our eyes on the future, we have to
engage ourselves in these details.”

The extreme necessity is always a clash of two protected
interests, in which the preservation of one of them is possible
only by harming the other. For example, the cashier gives
the proceeds to armed criminals. The state of emergency is
also possible when two responsibilities collide.

The reasons that create danger (while applying extreme
necessity) may be elemental forces of nature (floods,
earthquakes, hurricanes, fires, snowdrifts, etc.); actions
of animals if they attack not at the instigation of a person;
physiological processes in the human body (hunger, thirst,
disease, etc.); unlawful behaviour of a person (for example,
careless handling of fire), etc.
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Some countries, when determining the limits of emergency,
do not proceed from the size of the harm inflicted, but from
the ratio of the value of the protected goods (interests) and those
that are harmed. According to the Criminal Code of Poland,
whoever acts with the purpose of averting an immediate
danger threatening any interest protected by law, if the danger
cannot otherwise be avoided but the interest sacrificed has
a lower value than that of the interest rescued, shall be deemed
to have not committed an offence. (Article 26).

The legislation sometimes attributed to the conditions
of lawfulness of actions by the absence of the cause of harm
the obligation to be at risk or to show self-sacrifice in certain
situations.

This feature is mentioned
of Lithuania and Bulgaria.

The Criminal Code of Lithuania claims:

“A person may not justify a failure to perform a duty by
invoking the provisions of immediate necessity, where he is
under the obligation to act under the conditions of an increased
degree of danger according to his profession, the position held
or due to other circumstances” (Article 31).

The Criminal Code of Bulgaria has a different approach:
“an act shall be considered not dangerous to society where
committed by a person in situation of emergency — in order to
save state or public interests, as well as personal or property
rights belonging to him or to others, from immediate danger
which the acting person could not possibly avert in another
way, provided the damages caused by the act are less significant
than those averted” (Article 13).

According to the Criminal Code of Poland, the provisions
of § 2 shall not be applied when the perpetrator sacrifices
an interest which he has a special duty to protect even by
exposing himself to personal danger (Article 26, &4).

To qualify the situation above we need to analyse
the misread defence as a circumstance that precluding
wrongfulness.

The main difference between misread defence and other
circumstances that exclude the crime of an act is the subjective
side, namely in the absence of guilt of the person. For example,
a person harms another person, making a mistake regarding
the reality of a socially dangerous attack and believing that it
protects the rights and interests protected by law.

The misread defence shall mean actions resulting in a harm
caused in the absence of any real socially dangerous trespass
where the person, who misinterpreted actions of the victim’s,
only mistakenly presumed the reality of such trespass. (The
Criminal Code of Ukraine, Article 37).

The Criminal Code of Poland mentions whoever commits
an offence in the justified but mistaken conviction that
a circumstance has occurred, which constitutes a feature
of a prohibited act carrying a less severe penalty, shall be
subject to criminal liability under the provision regarding
the circumstance warranting this lesser liability (Article 28).

Despite the fact that the defence is imaginary, the person’s
defence is real, and therefore, in order to solve the legal
assessment of misread defence, it is necessary to clearly
understand the main characteristic signs of this circumstance.

The first feature is the absence of a socially dangerous
act. That is, the harm is inflicted on the person that did not
commit any illegal, criminal act but, under certain conditions,
the person defends himself and incorrectly assesses the actions
of the victim. In this case, the harm is caused to a person by
coincidence.

The second feature is a false assumption. A person
mistakenly perceived the behaviour of another person as
a real criminal assault. In other words, due to the uncertainty
of the situation, the conditions for necessary defence exist only
subjectively, in the mind of a person.

Obeying an order or command is also considered as
a circumstance that excludes criminal liability under certain
conditions.

in the Criminal Codes

The criminal law principles of responsibility in cases
of execution of the order were formulated in international
criminal law during the Nuremberg International Military. In
this process, the defence argued that the defendants committed
the relevant acts either by order of their superior or by order
of their government. In accordance with this, they allegedly
could not refuse to comply with the orders binding. However,
the Nuremberg Tribunal rejected this interpretation and found
that the existence of a criminal order does not exempt
the perpetrator from liability, although it can be considered as
a reason to mitigate the punishment.

There are two different approaches to the placing of this
circumstance in the system of criminal law and legislation.

In some countries, for example, in Ukraine, Russia these
norms are enshrined in the General Part of Criminal Code. The
other approach is to apply this circumstance only to military
criminal law (Poland) or exclusively to military (Moldova) or
international (Estonia) crimes.

In the vast majority of countries, legislation limits
the criminal liability of a person for the execution of an order
by certain conditions.

The main condition concerns the legality of the order. The
Criminal Codes of Russia and Bulgaria states that a person
is only liable for the execution of an obviously illegal order.
According to the Criminal Code of Hungary, Lithuania,
and Ukraine, a person is criminally responsible for executing
a deliberately criminal order or instruction.

Physical or mental coercionisrecognizedas acircumstance
excluding criminal liability in many countries of the world
(Ukraine, the Russian Federation). This circumstance is
not provided for in the Criminal Code of Belarus, Bulgaria,
Latvia, Lithuania, or Estonia. However, in the Criminal Code
of Belarus, and Estonia, physical and mental coercion are
specifically mentioned only as a circumstance, mitigating
criminal liability Under the Criminal Code of Hungary
and Russia, coercion, depending on its nature, is considered as
excluding liability or as a mitigating circumstance.

The Criminal Code of the Russian Federation states that
the infliction of harm to legally-protected interests as a result
of physical coercion shall not be a crime, if in consequence
of such coercion the offender could not control his actions
(inaction) (Article 40).

Despite the fact that within criminal law of many countries,
physical and mental coercion are included in one article, there
are significant differences between them.

Physical coercion is a physical effect on a person in order
to force him to commit a socially dangerous action. Mental
coercion is understood as a threat of causing any harm in order
to force a person to commit a socially dangerous act.

This circumstance should be distinguished from extreme
necessity.

According to the Criminal Code of Moldova, Russia,
and Ukraine, if a person retained the ability to manage his
actions, the issue of criminal liability should be decided
according to the rules of extreme necessity. Getting back to
the example, who, under the threat of immediate deprivation
of his life, gives all money to criminals, despite of coercion
still has an ability to control his action.

Justified risk is an action aimed at a socially useful result,
which contains the likelihood of a socially dangerous outcome.

The legal norm itself clearly defines the conditions under
which it is recognized that the risk was justified, and therefore,
harm to the interests protected by criminal law is not
considered a crime: actions related to the risk of harm were
aimed at achieving a socially useful goal; this goal could not be
achieved by an action (inaction) that was not associated with
risk; the risk taker has taken sufficient measures to prevent
possible harmful consequences.

The concept of reasonable risk, although similar, differs
from the concept of extreme necessity. At reasonable
risk, harm is caused when the danger has not yet occurred,
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and the possibility of its occurrence is to the actions
of the person.

As an  independent  circumstance  excluding
the wrongfulness of an act, justified risk is provided for in
the Criminal Code of Belarus, Bulgaria, Latvia, Lithuania,
Moldova, Russia, Slovakia, and Ukraine.

In the Criminal Code of Poland, it is essentially a matter
of justified risk when conducting a scientific, medical,
technical or economic experiment. Whoever acts with
the purpose of conducting a cognitive, medical, technical
or economic experiment, shall not commit an offence when
the expected benefit is of an essential cognitive, medical or
economic importance, and the expectation of these benefits,
their purposefulness and the way of conducting the experiment
are justified according to the present state of knowledge
(Article 27).

The Consent of the Injured Party as a circumstance
excluding of wrongfulness of an act, is one of the most
controversial issues in modern criminal law. It is not typical
for countries of Eastern Europe, especially for post-Soviet
states. This circumstance is enshrined in the Criminal Code
of Slovak Republic.

An act, which otherwise gives rise to criminal liability,
shall not be considered as a criminal offence if it was
performed with the consent of the injured party and is not
prejudicial to the latter’s life or limb. (Section 29, the Criminal
Code of Slovak Republic).

Some Eastern European countries, such as Belarus,
Lithuania, and Poland, have a wide definition of justified risks
in this regard. The Criminal Code of Belarus mentions that
the risk is not recognized as justified if it was certainly fraught
with the threat of death or serious body harm to a person who

did not express consent to put his life or health in danger.
(Article 39). According to part 3 of Article 35 of the Criminal
Code of Lithuania and § 3 of Article 27 of the Criminal Code
of Poland, a scientific experiment is prohibited in the absence
of free consent of the participant in the experiment, informed
of the possible consequences.

The criminal laws of countries in Eastern Europe mention
the exercise of legal rights, powers and duties among
the circumstances that exclude wrongfulness of conduct.

However, a person should not exceed his legal authority.
This rule is also formulated in the Criminal Code of Lithuania:
“a person shall not be held liable under this Code for
the damage caused in charge of professional duty, provided he
has not exceeded the authority granted to him by laws or other
legal acts” (Article 30).

A similar by its nature circumstance is enshrined in
the Criminal Code of Ukraine. A compelled causing of harm
to legally protected interests by a person shall not be a criminal
offence, where such person was undertaking a special mission,
pursuant to law, by way of participation in an organized group
or criminal organization for the purpose of preventing or
uncovering its criminal activities (Article 43).

Conclusion. The criminal legislation of all countries
of Eastern Europe enshrines a certain list of circumstances, in
the presence of which an act would not have signs of criminal
unlawfulness, public danger, guilt, or punishment. Since in
each country, these circumstances have different names. Those
circumstances provided in the Codes of Eastern European
countries significantly differ. The most common among
them are self-defense and extreme necessity. They have
gained recognition in the criminal law in almost all countries
of Eastern Europe.
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