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MpuithsTTs Komitetom Minictpis Pagu €sponu 7 kBiTHA 2011 p. KoHBeHuii Pagyn €Bponu npo 3anobiraHHsS HacUnbCTBY CTOCOBHO XXIHOK
i JOMaLLHBOMY HacunbCTBY Ta 6OPOTLOY i3 UMMKM ABMLLAMU 3 NOAANBLLUMM NOAAHHAM ii 4O NiANMCaHHSA 03HaMeHyBano BCTAHOBMEHHS €BPONen-
CbKWX CTaHAApTIB 3aXWUCTY Bif HACMIbCTBA 3a I'eHAEPHOI 03HAKOK Ta AOMALLHBOTO HAaCKILCTBA, WO LifIKOM NPUPOAHO nepeadayano i BCTaHoB-
NEHHs CTaHAAPTM30BaHOro NiAXo4y A0 BiANOBIAANbHOCTI 3@ Take HAaCUMbCTBO.

7 nuctonaga 2011 p. Ctambynbcbka koHBeHList 6yna nianvcaHa YkpaiHoto, npoTe npouenypa patudikadii KoHBeHuii He Byna 3piicHeHa
1 potenep. 6 rpyaHs 2017 p. 6ys npuinHaTuii 3akoH Ykpainu «Ipo BHeceHHs 3MiH Ao KpumMiHanbHoro Ta KpumiHanbHOro npoecyanbHoro Kogek-
ciB YkpaiHu 3 meToo peanisauii nonoxeHb KoHBeHUii Pagu €Bponu npo 3anobiraHHs HacunbCTBY CTOCOBHO KIHOK i JOMALLUHbOMY HacUIIbCTBY
Ta 60poTLOY 3 MMM SBULLEAMUY, OMOXEHHS SKOro 3aranom Habpanu YuHHocTi 11 ciynst 2019 p. Benig 3a HecnilwHow iMnnemeHTauieto Hopm Kok-
BEHLi 10 KpMMiHanNbHOro 3akoHodaBcTBa Oyna BiACYTHS paTudikauis Lboro MixHapoaHo-npaBoBoro akta BepxosHoto Pagoto Ykpaiu, a Tomy
BNpOBaAXXeHHS nonoxeHb CTambynbCbKOi KOHBEHLIii 40 YNHHOTO 3aKOHOAABCTBA OOMEXYETLCA NMLLE 3a3HAYEHOI0 BULLIE iMMIEMEHTALLIE.

Takuii nigxig 3akoHoZaBLUS 3yMOBIHOE HU3KY NMUTaHb CTOCOBHO HoBen KpuMiHanbHoro kogekcy YkpaiHu, obcsry peanisauii y HUX NONoXeHb
KoHBeHLji, a Takox, BnacHe, 3MiH 10 3aKOHOA4aBCTBA YKpaiHu Npo KpUMiHanbHy BiAnoBiAanbHiCTb Y NIOLMHI NOPIBHAHHSA NONEPEHBbOro Ta aKTy-
anbHoro MigxoAy AO BiAMOBIAANBHOCTI 3@ HACUITBCTBO LLOAO XIHOK Ta AOMALLHE HAaCWUIbCTBO.

Y cTaTTi npoaHanisoBaHo nonoxeHHs 3akoHy Ykpainu «[1po BHeCeHHS 3MiH Ao KpumiHanbHoro Ta KpuMiHansHOro npoLecyansbHOro Kopek-
ciB YkpaiHu 3 meToo peanisauii nonoxeHb KoHBeHUii Pagu €Bponu npo 3anobiraHHs HacunbCTBY CTOCOBHO KIHOK i JOMALLUHbOMY HacUIIbCTBY
Ta 60poTbOY 3 UMMM SBULLLAMUY, LLIO MOBHICTIO Habyny YnHHOCTI 11 ciyHa 2019 p., WoAO HAayKOBOI HOBU3HW LMX AaHUX He Nuie B 3MiCTOBOMY
KOHTEKCTI, @ 'y XPOHOMOrYHOMY.

3a3HaveHi 3miHn Bynu BBeAeHi yMOBHO HEAABHO, 3 YOTO BUHUKAOTb MUTaHHA A0 CTAnoCTi Ta OAHO3HAYHOCTI MPAKTUYHOTO 3aCTOCYBaHHS 3Mi-
HeHux HopM KpumiHanbHoro kogekcy Ykpainu, ocobnmneo 3 ornsay Ha Te, Lo 3MiHeHUI Niaxig [0 BiAnoBiganbHOCTI 3a cekcyanbHe HacuIbCTBO
He BiAnoBigae nonoxeHHsaM noctaHosu MneHymy BepxosHoro Cyay Ykpainu Ne 5 ig 30 TpasHa 2008 p. «[po cygoBy npakTuky y cnpasax npo
3M104MHM MPOTKM CTaTeBOi cBOGOAM Ta cTaTeBO| HEAOTOPKAHOCTI 0COBU».

MeToto cTaTTi € JOCNIOKEHHA BHECEHMX 3MIH [0 HALiOHaNbHOrO 3aKOHOA4ABCTBA Ha MpeaMET iMnnemeHTauii nonoxeHb KoHBeHuii Pagu
€spony npo 3anobiraHHs HaCUMbCTBY CTOCOBHO XIHOK i JOMALUHBOMY HAacUMbCTBY Ta 6OpOTLOY i3 UMMM sSiBULLAMM, aHani3 BignoBigHOCTI 3MiH
Y HauioHanbHOMY KpUMiHaNbHOMY 3akoHodaBcTBi npunucam CTambynbCbKoi KOHBEHLT Ta CTyneHs ix peanidauii. TakoX MeTOl € MOpPIBHAHHS
aKTyanbHOro Ta nonepeaHbLOro Niaxody A0 BiANOBIAAMNBHOCTI 3a CeKcyanbHe HacWIbCTBO CTOCOBHO XiHOK 3a KpMMiHanbHWM KogekcoM YkpaiHu
Ta y3aranbHeHHs1 HayKOMEeTpPUYHOI 6a3n HaBegeHoi NpobnemMaTuku.

3 ornspy Ha colianbHWiA cknagHWk Npobrnemm HacunbCTBa CTOCOBHO XiHOK Ta JOMaLLHbOrO HAaCUIbCTBA, @ TakoX NPOEBPONENCHKMIA NOMITNY-
HWiA Kypc YkpaiHu, BCe rocTpille noctae nuTaHHsa patudikauii KonseHuii Pagn €Bponmn npo 3anobiraHHA HacMbCTBY CTOCOBHO XIHOK i Aomalu-
HbOMY HacunbCTBY Ta 60poTbOy 3 UMMU sBULWamK. Tak, 3okpema, cepes BUMor MapLuy iHok, wo Biabyscs y Kuesi, Xapkosi, JlbBosi, MNonTasi,
3anopixoki, XepcoHi, IBaHo-PpaHkiBcbky Ta Kpamatopceky 8 6epesHs 2021 p., 3a3Havanacs patudikauis CtambynbCbKoi KOHBEHLIT, LLIO BKa3ye
Ha cycnifnbHy akTyanbHicTb Ljiei npobnematuku [1].

MeToavka HaykoBOro AOCHIMKEHHS nepeabadvae HU3KY TEOPETUYHMX (aHami3, CMHTE3, y3aranbHeHHS, AedyKUis, iHOYKUIS Ta NMOSICHEHHS),
a TaKkoX PyHKLIOHaMNbHUN Ta CUCTEMHUIA METOAN.

Kntouosi cnoBa: Ctambynbcbka KOHBEHL|iS, iIMNnemMeHTaLisl, 3rBanTyBaHHs, CeKkCyanbHe HacubCTBO, 3a40BONIEHHS CTaTeBOi MpUCTpacTi
HenpupoaHMM cnocoboMm, NPMPOAHICTL CTaTeBMX 3HOCUH.

The adoption by the Committee of Ministers of the Council of Europe on April 7, 2011 of the Council of Europe Convention on Preventing
and Combating Violence against Women and Domestic Violence and submitting it for signature marked the establishment of European standards
for protection against gender-based violence and domestic violence, which is quite natural, provided for the establishment of a standardized
approach to liability for such violence.

On November 7, 2011, the Istanbul Convention was signed by Ukraine, but the ratification procedure of the Convention has not been
carried out to date. On December 6, 2017, the Law of Ukraine “On Amendments to the Criminal and Criminal Procedure Codes of Ukraine to
Implement the Provisions of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence”
was adopted, which entered into force on January 11, 2019. Following the slow implementation of the Convention to criminal law, there was no
ratification of this international legal act by the Verkhovna Rada of Ukraine, and therefore the implementation of the Istanbul Convention into
existing law is limited to the above implementation.

This approach of the legislator raises a number ofissues related to the amendments to the Criminal Code of Ukraine, the scope ofimplementation
of the provisions of the Convention, as well as changes to the legislation of Ukraine on criminal liability in comparing the previous and current
approach to liability for violence against women and domestic violence.

The article analyzes the provisions of the Law of Ukraine “On Amendments to the Criminal and Criminal Procedure Codes of Ukraine to
implement the provisions of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence”
came into force on January 11, 2019, data not only in the semantic context, but also in chronological.

These changes were introduced relatively recently, which raises questions about the sustainability and unambiguous practical application
of the amended provisions of the Criminal Code of Ukraine, especially given that the changed approach to liability for sexual violence does not
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comply with the Plenum of the Supreme Court of Ukraine No. 5 of May 30, 2008 “On Judicial Practice in Cases of Crimes against Sexual Freedom

and Sexual Immunity”.

The aim of the article is to study the amendments to national legislation to implement the provisions of the Council of Europe Convention
on Preventing and Combating Violence against Women and Domestic Violence, analyzing the compliance of changes in national criminal law
with the requirements of the Istanbul Convention and their implementation. The aim is also to compare the current and previous approach to
the responsibility for sexual violence against women under the Criminal Code of Ukraine and to generalize the scientometric basis of these issues.

Given the social component of the problem of violence against women and domestic violence, as well as Ukraine’s pro-European policy,
the issue of ratification of the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence is
becoming increasingly acute. Thus, in particular, among the demands of the Women’s March, which took place in Kyiv, Kharkiv, Lviv, Poltava,
Zaporizhzhia, Kherson, lvano-Frankivsk and Kramatorsk on March 8, 2021, was the ratification of the Istanbul Convention, which indicates

the public relevance of this issue [1].

The methodology of scientific research involves a number of theoretical (analysis, synthesis, generalization, deduction, induction

and explanation), as well as functional and systemic methods.

Key words: Istanbul Convention, implementation, rape, sexual violence, gratification of sexual desire in an unnatural way, naturalness

of sexual intercourse.

3 HaOpaHHAM 4MHHOCTI 3akoHy Ykpainu «IIpo BHeceHHs
3MiH 10 KpuminansHoro ta KpuMiHalbHOTO MPOIECyalibHOTO
KOJIeKCiB YKpaiHU 3 METO peaizallii nonokenb KoHBeHIIIT
Paymu €Bponu 1po 3armo6iraHHs HACHIBCTBY CTOCOBHO KiHOK
1 IOMaIIHBOMY HACHJIBCTBY Ta OOPOTHOY 3 LIMMH SIBHIAMI»
Ne 2227-VIII Big 11 ciuns 2019 p. oxpemi MONOKESHHS KpH-
MIHQJILHOTO 3aKOHO/IaBCTBA YKpaiHW 3a3HAJIM CYTTEBUX 3MiH
y YacTUHI KPUMIHANBHHUX MPABOIOPYIIEHb MPOTU CTATeBOT
cBOOOJM Ta CTaTeBOi HEIOTOPKAHOCTI 0COOM. AHAIi3yIOuH
penakuito KpuminansHoro xonekcy Ykpaiuu (nami — KK) no
BHECCHHsI 3MiH y 4YacTHHI iMruieMeHTaiii HopM CramOyib-
CBKOT KOHBEHIIIT Ta MicJIsl BHECEHHS 3a3HaYCHUX 3MIH JI0 Halli-
OHAJIBHOTO 3aKOHOJABCTBA, CIPOOYEMO PO3KPHUTH INPABOBHI
3MICT IMX HOPM, a TAKOXK iX 3HAYEHHS Ui KPUMiHaJIbHOTO
3aKOHOJABCTBA YKpainu [7].

Tak, BiINOBiIHO 10 monepeaHboi pepakmii y cr. 153 KK
BCTAHOBIIIOBAJIACS BIANOBIAJIBHICTh 32 HACHIIBHUIIBKE 33710~
BOJICHHS CTaTeBOI MPHUCTPACTI HEMPUPOAHUM criocoboM. Toxi
SIK YMHHA PEIAKIIis i€l cTarTi nepeadadyae BiIOBIIaIbHICTD
3a CeKCyaJbHE HACMIIBCTBO. 3a3Ha4eHi 3MIHM HOPOKYIOTH
HU3KY nurtanb mono tepminonorii KK, y tomy uucni i cro-
COBHO 3MiHHU O3HaK CKJIa/ly KpMMiHAJIbHOTO IPABONIOPYILCHHS,
nepeadayenoro ct. 153 KK.

JUst moYaTKy HPOIOHY€EMO PO3MEXKYBATH «HACHIBHUIBKE
3aJJ0BOJICHHS CTAaTE€BOI IPUCTPACTI HEPUPOIHUM CIIOCOOOM»
Ta «CEKCyaJIbHE HACHIICTBO» B TEPMIHOJIOTIYHOMY acIEeKTi
Ta BU3HAUYNTH HaBe/eHi aedinimii. Biamoriano ao m. 2 [Mocra-
HoBu [Trerymy Bepxosroro Cyny Vipainu Ne 5 Big 30 TpaBHs
2008 p. «IIpo cymoBy NIpakTUKy Yy cIpaBax PO 3JI0YMHU
MPOTH CTATEBOI CBOOO/IM Ta CTATEBOI HEIOTOPKAHOCTI 0COOM»
HACWJIBHHIBKE 3a/I0BOJICHHS CTATEBOI MPUCTPACTI HEMPUPOA-
HHM CHOCOOOM BH3HAYAEThCS K Jii CEKCYaIbHOTO XapaKTepy,
3a SIKUX BUKJIFOYAETHCS IPUPOHUI cTaTeBuid akT. CBOETO uep-
TOI0 TaKi JIiT MOJKYTh TIOJIATATH Y BYMHEHHI aKTy MYKOJIO3TBa,
necOiiicTBa, a TAKOXK B THIIUX JiSX CEKCYaJbHOTO Xapakrepy,
CIIPSIMOBAHHX Ha 33JI0BOJICHHS CTaTeBOI MPHCTPACTi Cy0’ eKxTa
3JI04UHY (4OoJIOBiKa a00 JKIHKM) HENPHUPOTHHUM CIOCOOOM,
i3 3acToCyBaHHSIM (DiI3MYHOTO HACHIIBCTBA, MOTPO30I HOTo
3acTOoCyBaHHS a00 3 BHKOPHCTaHHSIM O€3MOPaHOTO CTaHy
notepnijoi ocodu. BianmosigHo no mmcmosmuii cr. 153 KK
CEKCyaJIbHe HACHIICTBO — I1€ BYMHCHHS OyIb-sIKHX HACHIIb-
HUIBKUX [l CEKCyallbHOrO XapakTepy, HE IIOB’s3aHUX 13
MIPOHUKHEHHSM Y TiJI0 1HIIOT 0coOH, 6e3 JOOPOBUIBLHOT 3rou
HmoTepminoi ocobu. Po3pi3HsAroun 3ampoBajUkeHy Ta IIOIIe-
PEIHIO TEPMIHOJIOTIIO, BAPTO 3a3HAYHUTH, 1[0 YHHHE KPHMi-
HaJIbHE 3aKOHOJABCTBO HE BHKOPHUCTOBYE (HOPMYITIOBAHHS
«3aJI0BOJICHHSI CTaTeBOl IMPUCTPACTI HEMPUPOIHUM CIIOCO-
60oM». B 0cHOBY LIbOT'0 MiAXOLY OKJIAEHO 3MiHY IONISIIB HA
MPUPOJTHICTH CTaTEBUX 3HOCHH. MOTHBOM Takoi 3MiHM CTaja
norpeba y BiIXO/1 BiJl HEraTUBHOI MOPAJIbHOT OI[IHKH [IiHf, 1110
XapaKTepH3yBaJINCs SK 3aJO0BOJICHHS CTaTeBOi INPHCTPAcTi
HENPUPOTHUM criocoboM [8].

Uunna pepakuis cr. 153 KK, sk BiyuHo 3a3Hauae
0.0. Jonypos, 3aiiicHWIa BiIXix BiJi TONEPENIHBOTO TEPMi-
HOJIOTIYHOTO arapary Ta He alejiio€ HHUHI MOHATTIM «33]10-
BOJICHHS CTATeBOI MPHUCTPACTI HEMIPUPOTHUM CIIOcoOoM». Sk

3a3Haya€e HayKOBellb, BKa3iBKa Ha «HEMPHPOIHICTH» CTaTeBUX
3HOCHH 3MYIIyBajia 3acTepirard Mpo Te, 0 KpPUMiHAJIbHA
BiJIMIOBIZIAJIbHICTh 3@ TaKy MOBEAIHKY BH3HAUAETHCS HE O3HA-
KOIO MIPUPOIHOCTI 33J0BOJICHHS CTaTeBOI MPHUCTPACTI, a came
HACHJILHUIIBKUM XapakTepoM [2, c. 149-150].

[TpoOnemMHiCcTh 3a3HAYCHOT TEPMIHOJIOTII BHCBITIIOETHCS
B IMCKPUMIHALIHHOMY XapaKTepi 3a3HauCHUX TPUTIKCIB, a7Ke
TIOJILJ CTAaTeBHUX 3HOCHH Ha IIPUPOJIHI Ta HEPUPO/IHI HE Bi/IIO-
BiZla€ 3acajaM I'eHJEepHOI PIBHOCTI, 10 HaJalli MOXXE OOMEX-
yBaTH MPaBO Ha IIOBAry 1O IPHBATHOTO i CIMEHHOTO JKHUTTA,
nepeadayeHoro crarrero 8§ E€BpOMechkoi KOHBEHINT PO
3aXHCT TIPaB JIIOIWHU i OCHOBOMOJNIOXHUX cBoOox [3]. Cuifg
3BEPHYTH yBary, 110 IPOLEeC TEPMiHOIOTiUHOI TpaHchopMaril
y HopMax KK 110710 BiIMOBH BiJl MOALTY CTAaTeBUX 3HOCHH Ha
IIPUPOIHI» Ta KHETIPUPOIHI» MaB MOCTYIIOBE BIIPOBAPKEHHS
Ta OyB peamizoBaHmii y 2021 p. NUIIXOM BHECEHHS 3MiH JIO
crarti 155 KK. Takum 4MHOM, HaBiTh IiCJisi BHECEHHS 3MiH
JI0 KPUMIHAJILHOTO 3aKOHOJABCTBA B paMKax IMILUIEMEHTAIIT
HopM CTaMOyIbChKOI KOHBEHIIIT CriocTepiranacs Hey3roke-
HICTh TEPMIHOJIOTIYHOTO anapary Ta MiAX0/y 3aKOHOIABIIS.

Sk 3a3nagarotes O.0. HdynopoB ta M.I. XaBpoHIOK, cam
Croci0 cTaTeBOro KOHTAKTY, 1[0 € BIIMIHHHUN BiJ TOTO, KU
norepeaHboro penakiiiero KK xapaktepusyBaBcst ik «IIPUPOJI-
HUI», a caMe Takui, SKUHA CIpsSMOBaHHUM Ha 3a4arTs IUTUHU
SK OJIHY 3 TOJOBHMUX (DYHKIH OpraHi3my JIIOOMHU, HE € Mif-
CTaBOIO JUIsi BU3HAHHS CKCTPAaBaraHTHOCTI ()OpPM CTaTeBOro
KOHTAKTy aMOpPaJIbHICTIO Ta 300YCHCTBOM, IO CBOEK Yep-
TOI0 BHSIBIISIE HEKOPEKTHICTh 3aCTOCYBaHHS Je(iHilil «3a/10-
BOJICHHSI CTATEBOI IIPUCTPACTi HENPHPOIHHM CIIOCOOOMY
[2,c. 150-151].

[Moxi6HOT mo3utlii y cBoiii mpakTuili gorpumysaiack BOO3
3 TOYKHU 30py BHU3HAHHS TaKHX «HETPHPOJHUX» 3HOCHUH Hema-
ToNOTiYHUMH. J[0 TOro K €BpPOMEUCHKUI Cy/l 3 TIPaB JIFOANHU
y CBOiX pillleHHsX, 30KkpemMa «JlamkeH mporu CroimyueHoro
KopostiBcTBay Bij 22 xoBTHS 1981 p., 3p0OMB BUCHOBOK IIIOJI0
MOXKIIUBOCTI 3TiHCHEHHS OOPOBUIBHUX TPHBATHUX OIHOCTA-
TEBUX CTOCYHKIB MDK JOpOCIUMU Oco0aMy, L0 OLIHIOIOThH
Ta KOHTPOJIOKTH ¢BOi Aii. Pazom i3 Tum €CI1JI BcTaHOBUB, 110
KpHMiHaJIbHA KapaHiCTh Ta MEPECIIiAyBaHHs 3 OOKy JiepKaBU
0ci0 3a 3a3HaueHi Jii MOpPyYIIye PaBo Ha ITOBAry JI0 IPHBATHOTO
1 CIMEHOTO YKHTTS JIFOIMHU Ta € HEAOMyCTUMUM [9].

Hanaroun mpaBoBy XapaKTEpHCTHKY CKJIaay KpHMiHailb-
HOTO TIpaBoIopyIIeHHs, nepeadadenoro ct. 153 KK y ynnHii
Ta TMOMEepenHii penakiisax, MOTPiOHO MOPIBHATH PO3MEXKY-
BaHHS 03HAK KPHUMIiHATBHUX MPABOMOPYIICHB, MepeadadeHIX
crartsimu 152 Ta 153 KK y 3a3HavueHux pepakuisx. Y more-
penHiil pemakiii MuX CTareil po3MEKyBaHHS KPUMIHAIBHHX
MPaBOIOPYIICHD 3IHCHIOBATIOCS 32 00 €KTHBHOIO CTOPOHOIO
cknany. 3okpema, M.I. Menpnuk Ta M.I. XaBpoHIOK, aHali3y-
I04H ToTIepeaHto penakiito crareit 152 1 153 KK, 3a3nauanm,
IO BHpIIIAJGHUM ACIEKTOM € HAsBHICTh MK 3JI0YHHIIEM
Ta JKEPTBOIO MPHPOTHOTO CTaTeBOro akty. Came HasBHICTh
MPUPOAHUX CTATEBUX 3HOCHUH 0€3 I0OpOBINBHOI 3roAx MOTep-
misioi 0coOM BHACHIIOK (DI3MYHOTO HACHIIBCTBA, IMOTPO3U
3aCTOCYBaHHS TAKOrO HACHIILCTBAa a00 OE3MOPaHOTO CTaHy
MOTEPIiIOT 0COOM XapaKTepu3ye TakKi KPHUMIHAJIbHO-TIPOTH-
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npaBHi Aii, K 3rBanTyBaHHs. CBO€IO 4eproro OyIb-sKi iHIIi il
1010 3a/I0BOJIEHHS CTaTE€BOI IPUCTPACTI 3JI0YHUHIIEM 13 3aCTO-
CYBaHHSM 3a3Ha4eHHUX BHIIE (OPM BH3HAUYAIOTH KBamidika-
mito takoro aisiHHS 3a cT. 153 KK Ta xapakrepusyroTrsh Horo
SIK «HACHJIBHUIIBKE 33JJ0BOJICHHSI CTATEBOI IIPUCTPACTI HENPH-
poaHuM criocobom» [6, c. 403-404].

Sk yxe Oyno 3a3Ha4€HO, B OCHOBY PO3ME)KYBaHHS HaBe-
JICHUX 3JIOYMHIB MOKIAJCHO came (HopMy JisHHS y BHIIISII
MPUPOIHOTO CTAaTEBOrO akTy, LIO Iependadac BariHaJbHE
[IPOHUKHEHHS], Ta MOXJIMBE JIMIIE Yy pa3i reTepoceKcyasb-
HHUX CTaTeBUX 3HOCHH. CBOEIO ueproro Oyab-siKi iHINI cTaresi
3HOCHHHM Ta JIii CTaTeBOr0 XapakTepy, BKIIOYAIOYH TOMOCEK-
cyali3m, JiecOiiicTBO, OpOreHiTalbHI Ta aHOTSHITaIbHI OHO-
Ta JABOCTAaTEBl KOHTAKTH, a TAKOXK CyporaTHi )OpMHU CTaTEBUX
3HOCHH, MOB’3aHi 3 IMiTalLli€l0 IPUPOAHOTO CTATEBOIO AKTY,
CeKCyaJIbHHH Ma30Xi3M Ta CaJUCTChKi [ii, CIpSMOBaHI Ha
3aJI0BOJICHHSI CTaTeBOT MPUCTPACTI 3MOYHMHIIS, L0 MiANAaJAI0Th
il KaTeropito «HEMpUpPOIHI CTaTeBl 3HOCUHU» Ta MOTPeldy-
FOTh nojanbioi kBaigikarii 3a ct. 153 KK [10, c. 334-335].

BHeceHHsI 3MiH 10 KPUMIHAJIBHOTO 3aKOHOJIABCTBA B Yac-
TUHI iMruieMeHTalii HopM CTaMOyJIbChKOI KOHBEHIIi NpH-
3BE€JIO 710 OHOBJIEHHS MiJXOLY IO PO3MEXKYBaHHS KPUMiHAJb-
HUX NIPABONOPYILIEHb, ependauenux crartsmu 152 ta 153 KK.
Tak, aHaJTi3 OJOKEHb YMHHOI PEAAKIIIT I[UX CTaTel CBIAYHTS,
10 O3HAKH 1X CKJIAJiB HAOY/IM HU3KY 3MiH.

EnementoM ckiany KpUMIiHAJIBHOTO MPaBONOPYUICHHS,
110 BiIMEXKOBY€ 3TBAITYBaHHS BiJl CEKCYaJIbHOTO HACUJIbCTBA,
€ 00’eKTHBHA CTOpPOHA CKIIaay. Tak, B OCHOBY PO3MEIKYBaHHSI
3TBAITYBAHHS Ta CEKCYaJbHOTO HACHIIBCTBA IMOKJIAIA€ThCS
(dopma mistHHA. 3rBaJNTYBaHHS CTAHOBHTH BUMHEHHS il CeK-
CYaJILHOTO XapakTepy, OB’ s3aHUX 13 BariHAJIbHUM, aHAJIbHUM
a00 OpaJIbHUM TPOHUKHEHHSM Yy TLIO 1HIIOT 0COOM 3 BHKO-
PHCTaHHSIM TeHiTaniii abo Oyab-SKOTO iHIIOro mpenmera 0e3
JNOOpOBUIBHOI 3roau motepnijoi ocodu. Tomi sk BUMHEHHS
Oy/Ib-SIKUX IHIIMX HACWIBHHUIIBKHUX NI CEKCyaJbHOTO Xapak-
Tepy, 10 HE TMOB’sI3aHi 3 MPOHUKHEHHSM B TiJIO 1HIIIOI 0cOOU
6e3 ii JOOPOBIIBHOT 3TO/IH, € CEKCYaTbHUM HACHIIBCTBOM.

Buxonsun i3 3ampornoHoBaHMX BUIlE AeiHILii 3rBaj-
TYBaHHSI Ta CEKCYaJIbHOTO HacuibCTBa, nepenbadennx KK,
MOYKHA 3pOOWTH BHCHOBOK, IO BUPILIAILHOK O3HAKOIO IS
kBasTidikaiii KpEMiHAIBHO MPOTUIIPABHUX [Iill CEKCYaIbHOTO
XapaxkTepy 3a BiACyTHOCTI JOOpOBULIBHOI 3rogu MOTepHiIol
0co0M € HasBHICTb a00 BiACYTHICTH (haKTy MPOHUKHEHHS
B TiI0 iHIIOT ocoOu. [Ipu 11bOMY ISl BU3HAHHS TaKOTO 3J10-
YHHY 3IBAJITYBAHHSIM HE € TPHHIUIIOBAM, Y OyJIO BUMHEHE
TaKe IPOHUKHEHHS 3a JOIOMOIOI0 reHiTamtiii, 60 y ct. 152 KK
nependaueHo MPOHUKHEHHS B TIJIO 0COOM TaKOX i3 3acTocy-
BaHHsIM Oynb-sikoro npenmera. Pasom i3 tum KK nependauae
BUYEPITHUN TeperiK crroco0iB BUNHEHHS 3a3HAYEHOT0 KPUMi-
HaJIbHOTO IIPAaBONOPYILIEHHS: BariHajbHE, OpaJbHE, aHAJIbHE
IIPOHUKHEHHS B TiJI0 1HIIOT 0COOH.

HeoOXxigHuM € y3arajibHEHHS 3a3HAUCHUX BHILE O3HAK
CKJIaJ[IB KPUMIHAJIBHHUX TPABONOPYIICHB, IepeI0aYeHIX CTaT-
TiMu 152 ta 153 KK, 00 HasBHI YMCIICHHI PO30LKHOCTI MiX
MOJIOKEeHHSIMU  TrorniepetHboi Ta unmHHOT penmakuii KK. Tak,
00’€KTHBHA CTOpOHA CKJIaJy KPHUMIHAJIBHOTO IPAaBOIMOPY-
mieHHst, nependoaderoro cr. 152 KK, y unHHIM penakiii nepes-
Oauae 3 anbTepHATUBHI (POPMU: BUMHEHHS [l CEKCyalbHOIO
XapaxTepy, OB’ I3aHUX i3 BariHAJIbLHUM, aHAJILHUM a00 opajb-
HUM TIPOHUKHEHHSM Y TLJIO 1HIIOT 0COOHM 3 BUKOPHUCTAHHSIM SIK

TeHITaJIi, TaK i OY/Ib-SKOTO IHILIOTO MPEJAMETa, 10 3HAYHO Bijl-
Pi3HsIE MONIOKSHHSI YMHHOI PEaKIiii Bij] MOMEPEIHBO1, 32 SIKOO
NPUTATHEHHS 10 KPUMiHANIbHOI BiAMOBiNAIBHOCTI 3a 3IBANTY-
BaHHs OyJI0 O MOXKJIMBUM JIMIIIE 32 YMOBH BariHaJLHOTO TPO-
HUKHEHHS Ta TeTePOCEKCYaIbHOT (POPMHU aKTy, a 1HIII TPESIMETH
HE MODTH OyTH MPEAMETOM KPUMIHAIBHOTO MPABOMOPYIIICHHSI.
o x mo ct. 153 KK, To BHeceHi 10 Hel 3MIHM 3HaYHO MipOro
MoB’si3aHi 3 HOBOI perakiiero cr. 152 KK, y 3B’s3ky 3 unm
00’€KTHBHA CTOPOHA CKJIJy IHOT0 KPUMIHAJIBHOTO MPAaBOIO-
PYyLIEHHS BKJIIOYA€ Oy/b-sIKi HACWIBHUIBKI Iii CEKCyaJabHOTO
xapaktepy 0e3 JOOpOBLILHOT 3rou MOTEPIiiol 0CoOH, IO HE
CTaHOBJIATH 00’ €KTHBHY CTOPOHY CKJIaJy 3TBAJITYBaHHS, TOOTO
HE € BariHaJbHUM, aHATBHUM YU OPATEHIM MPOHHKHEHHSIM.

HesBaxarouu Ha 3arajioM y3rojxeHy i3 3acagamu Kon-
BEHIIIT IMIUIEMEHTALIIF0 3a3HAYCHUX HOPM 10 HAI[IOHAJILHOTO
3aKOHOJIABCTBA, CIIIJ BIJI3HAYUTH 1 HU3KY aCIEKTIB HEBIJIO-
BigHocti KonpeHiii. Hacammiepe HeBiMOBIIHICTh BHECEHHUX
no KK 3min mono HopM CraMOynbcbkoi KOHBEHLII B uac-
THHI IMIUIEMEHTALIT MPUITUCIB CT. 36 Mae KIKOYOBY POJb ISt
yCmimHoi peamizamii BrieHux 3mid. [o-mepiue, i€ HOp-
Moto KoHBeHIII He 3iACHIOETBCS PO3MEXYBAaHHS CEKCyallb-
HOTO HAaCHJIbCTBA Ta 3IBAITyBaHHS. B KoHTekcTi wiei crarTi
BOa4Ya€eThCs, IO 3/1HICHEHHSI BariHAJILHOTO, OPAJIbHOTO, aHAJIb-
HOTO MPOHUKHEHHS B TLJIO 1HIIOT 0COOH, SIK 1 3/1iHCHEHHS 0e3
il 3roJM IHIIMX aKTiB CEKCyaJbHOTO XapakKTepy, BUCTYIAe He
OKPEeMHUMH 3JI0YMHAMH, a JIAIIE OKPEMUMH (OPMaMHU OJHOTO
JUSTHHSI — 3A1MCHEHHS J1i CEKCYaIbHOTO XapakKTepy, 110 MPsiMO
nepeadavaeThes MyHKTaMu a, b 4. 1 ¢t. 36 CTaMOyibChKOi KOH-
BeHIlii. Ha mixcrasi anamizy 1iei Hopmu KoHBeHIii MoxxeMo
KOHCTaTyBaTH, IO MDKHAPOIHE CIIBTOBAPHCTBO PO3INISIAE
3TBAJITYBAaHHS SIK BUJ| CEKCYaIbHOTO HacuibcTBa. CBOEKO Uep-
TOK0 HalliOHAJbHE KPHUMIHAJIBHE 3aKOHOJABCTBO YITKO PO3-
MEKOBYE CEKCyaJbHE HACHIBCTBO Ta 3TBAIITYBAHHS, BU3HAYA-
I0YH iX OKPEMUMH KPUMiHAILHUMH [TPABOMOPYIICHHIMHU.

Takok MEeBHA HEBIAMOBIIHICTH IMIIEMEHTOBAHUX HOPM
KK nmpunucam Konseniii BOauaeTbes y Bkasibii y ct. 153 KK
Ha caMe HAaCHJIBHUIIbKUIT XapakTep Iiid. Y HaBeJCHOMY BHUILE
. b u. 1 cT. 36 CTamOynbCbKOT KOHBEHLIIT IPSAMO 3a3HAYAETHCSL:
«3nitficHeHHs 03 3rofiu 1HIINX aKTiB CEKCYalIbHOTO XapaKTepy
3 0coboro» [4].

ITpu nboMy BiAMOBIAHO 10 YacThHU 2 ctarTi 36 KoHBeH-
uii: «3roqy nMoBHMHHO OyTH HaJaHO AOOPOBIIBHO SIK PE3Ylib-
TaT BIILHOTO BOJIEBUSIBICHHS 0COOM, OTPHUMAHOTO B KOHTEK-
CTI CyMyTHIX 00CTaBUH». 3Ba)KArOUM Ha 3a3HAYCHI MPHUITHACH
Kongentiii, noromkyemocs 3 nymroro O.0. Jlomgyposa, skuit
3a3Ha4yae, L0 BIAMOBIAHI aKTH CEKCYaJbHOTO XapakTepy
He OO0OB’SI3KOBO TMOBWHHI MaTW HACHUJIBHUIBKHI XapakTep.
JlocniiHuK 3a3Hauae, 10 BOHU MOXYTh HaBiTh HE mependa-
qary (i3UIHOTO KOHTAKTY 3 moTepmiimm [2, ¢. 151-152].

Ha migcraBi npoBeeHOro aHallizy MOKEeMO KOHCTATyBarH,
10 JeprKaBa MPOIOBKYE KPOKYBATH IIISIXOM BIPOBAKCHHS
3acaj Ta npunucie CtamOybChbKOT KOHBEHII1. BHeceHHs 3MiH
1o cr. 155 KK y wyacTuHi BiJIMOBH BiJl KOHIICTIIIT MOy CTa-
TEBUX 3HOCHH 32 KaTEropi€ro «IPUPOIHOCTI» 03HAMEHYBAJO
TOTOBHICTh HAI[IOHAJILHOTO 3aKOHOJABCTBA JI0 MMOJAJIBIIOT
iMruiemenTaiii Hopm CtamMOyJIbChbKOT KOHBEHIIIT, 10 CITPHUSLIIO,
30KpeMa, MPOTHAIi JUCKPUMIHALNT 32 T€HIEPHOI0 O3HAKOIO,
rapaHTyBaHHs CBOOOU IPUBATHOIO 1 CIMEIHOT0 XKUTTS 0cOOU
i, [0 HAWUTOJIOBHIIIE, HAJIEKHOIO 3aXMCTY JKEPTB CEKCyallb-
HOTO HACWJIBCTBA BiJl 37I0YMHHUX ITOCATAHb.
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