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Modern civilized society cannot be imagined without appropriate rules of behavior, designed to regulate everyday relationships. This is
precisely why issues related to the inheritance law remain relevant and require continuous evaluation of new situations and opportunities for
establishing an adequate legal regulation of particular public relations. This article looks at ways in which such special type of testament as the
secret will is defined and functioning at the national level.

The main contribution of this study is to analyzed contemporary scientific situation in the secret will investigation. In author’s personal opinion,
it matters a great deal: without appropriate theoretical foundations, there will be legal lacunas in domestic legal practice that in its turn will have a
negative effect on the property rights exercising.

Abovementioned has resulted in specific structure of the research, intentionally selected by the author in order to revitalize the doctrine of the
secret will. Firstly, the author examines theoretically-legal essence of the secret will, namely its definition and distinguishing features. Secondly,
some risks of the employment of researches category were analyzed and taken into consideration. Thirdly, current article directly addresses the
issues related to the national practice of secret will regulation. For this reason, special stages of its preparation and reading procedure were
singled out.

Trying to find an appropriate framework, the author made following conclusions. Essentially, there is some methodological confusion regard-
ing the notion of secret will. On this grounds, man “civil attributes” inherent in secret will theoretical construction were suggested. This allowed
author to offer some recommendations on improvement of secret will civil regulation.
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CratTs npucesiveHa aHanidy LyBinNbHO-NPaBoBOi NPUPOAK 0COBIMBOMO BMAY 3anoBiTy — CeKpeTHoro. 3okpema, aBTopom Byno npoaHaniso-
BaHO [eKinbka Nigxoais A0 BU3HAYEHHS AOCRIMKYBAHOrO NoHATTS. Ocobnuey yBary NpuaineHo TeopeTyko-NpaBoBUM O0COBMMBOCTSIM KOHCTPYKLT
CEKpEeTHOro 3anoBiTy. TakoX Ha OCHOBI aHani3y BITYM3HSIHOTO 3aKOHOAABCTBA OyNno BMOKPEMIIEHO OCHOBHI CTagii CknaJaHHs Takoro 3anoBiTy Ta
110ro onpuItoaHeHHs. YHacnifoK NpoBEAEHOro AOCNIAXEHHS 3anponoHOBAHO LUMSXWN BAOCKOHAMNEHHS BiANOBIAHOMO NPaBoOBOro iHCTUTYTY.

KnrouyoBi cnoBa: cekpeTHWI 3anoBiT, UMBiNbHE 3aKOHOAABCTBO, HOTapiasnbHi Aii.

CTaTbsl NOCBsILLEHA aHaNW3Y rpaxaaHCKO-NPaBoBOM NpMpoabl 0co60ro BiAa 3aBeLLaHnst — CEKPETHOTO. B 4acTHOCTH, aBTOPOM BbIno u3yye-
HO HeCKOmNbKO MOAXOA0B K onpeaeneHuio uccneayemoro noHsTus. Ocoboe BHUMaHWE yAeneHo TEOPeTUKO-NPaBOBbIM OCOBEHHOCTSIM KOHCTPYK-
LMK CEeKPETHOro 3aBeLlaHust. Takke Ha OCHOBE aHann3a OTEYECTBEHHOMO 3aKOHOAATENbCTBA Obifio BblAENEHO OCHOBHblE CTaAMM COCTaBMEHMS
Takoro 3aBeLUaHusi 1 ero ornalleHus. B pesynbsrate NnpoBeAeHHOTO UCCIEA0BaHNUS NPEASIOKEHbI NYTU COBEPLUEHCTBOBAHUS COOTBETCTBEHHOMO

NpaBoOBOro UHCTUTYTA.

KnioueBble croBa: CeKpeTHOe 3aBelliaHne, rpaxaaHCcKoe 3aKoHOA4aTeNbCTBO, HoTapuarbHble AeCTBUS.

Introductory remarks. Topic relevance of the current re-
search primarily can be explained by the fact of fundamental
changes taking place in any civil society. The adoption and the
further implementation of the Ukrainian Civil Code have dra-
matically changed the inheritance legal institution. Thus, so-
cial changes that have occurred require not only an appropriate
legal regulation with other branches of law, but also profound
theoretical investigation in order to identify essential parame-
ters of different civil law constructions.

Particularly, among such legislative construction inherent
to the succession law is the category of the secret will, stipulat-
ed in the provisions of the domestic civil legislation, but rarely
used in practice.

Prominently, at this stage of civil law development, there
are no significant scientific researches regarding the civil na-
ture of the secret will, its place among the other types of testa-
ment. Nevertheless, there are some domestic and foreign aca-
demic researches devoted to this issue. Namely, among them
are investigations made by N.M. Denysiak, O.V. Kytyzov,
0.G. Lazarenkova, L. Garb, J. Wood and some others.

At the same time, all existed literature offers only frag-
mented analysis of the researched category. Most of them de-
voted to the particular aspects of the secret will and do not take
into consideration contemporary legal practices.

Thus, the overall aim of the current article is to analyze
comprehensively and systematically theoretical and practical
issues related to the legal regulation of inheritance relations,

more specifically — relations resulting from the secret will
preparation.

Consequently, there can be distinguished article’s main
tasks: 1) to examine some approaches regarding to the secret
will definition; 2) to mark out essential secret will essential
parameters; 3) to analyze domestic legislation on secret will
preparation and its reading procedure and, finally, 4) to sug-
gest some useful recommendations on improvement of the
Ukrainian legislative practice.

Main material presentation. The methods and forms
of testamentary prescription stipulated by law are designed
to ensure the availability of wills and the practical possi-
bility for the right holder to determine the procedure for
testamentary inheritance. Particularly, among such forms of
testamentary disposition is special legislative construction
known as the “secret will”. This type of will considered to
be a legislative novel in most countries with the Post-Soviet
heritage.

But first, in author’s personal opinion, to “extract” specific
features and legal nature of secret will, some approaches to
its definition should be outlined. Domestic and foreign civil
law theory has developed not so many definitions aimed at the
revealing essential parameters of the secret will, which could
serve as the “distinguishing markers” of this testament type.
Some civil theorists define secret will as the testator’s will
vested in the form prescribed by law, aimed at determining the
legal fate of his/her property, property and some non-property

42



IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

rights, after the death of the testator [1, p. 56]. Foreign dic-
tionary literature also has its own interpretations of the secret
will. It is a quite interesting fact that the first references to the
secret will can be found in early 1743 [2, p. 6]. A Law Dic-
tionary: Adapted to the Constitution and Laws of the United
States edited by J. Bouvier and R. Kelham in 1839 uses such
term as “mystic testament” and suggest its synonym “solemn
testament”, arguing that “... it requires more formality than a
nuncupative testament”. In this regard, this type of testament
is defined as the special form of making a will, which con-
sists principally in enclosing it in an envelope and sealing it
in the presence of witnesses. Originally, secret will (that is,
mystic testament or also known as the closed will) was used
in Louisiana and made in a special manner: the testator must
write by his- or herself personally and sign his/her dispositions
and then closes and seals it. Then testator present such will to
a notary officer in the presence of the seven witnesses. After
that, testator makes the declaration about the genuine charac-
ter of such a will and the notary then draw up a such-called
“act of superscription”, which usually is written on that paper
[3, p. 435-436]. Such a position is also offered in Black’s Dic-
tionary of Law and comparative scientific research made by
L. Garb and J. Wood [4, p. 797; 5, p. 286].

It is well-recognized that legal institution of a secret will
designed to provide maximum guarantees to the confidenti-
ality of such will by excluding the possibility to examine the
contents of the testator’s will by a third person, even by a no-
tary officer. For this reason, in the scientific literature the right
to draft a secret will is closely interconnected with the well-
known principle of the freedom of will. This principle in rela-
tion to the closed will predetermined that a citizen has right:

— to make a will or do not draw up it; to draw up one or
several wills;

— to dispose in the event of his/her death the property in
whole or partly;

— in any way determine the shares of inheritance and order
of its heirs; bequeath the property to any person;

— to disinherit one, several or all the heirs at law, without
specifying the reasons for such deprivation;

— indicate in the secret will, in addition to the primary
heirs, the alternate heirs if the heir appointed by the testator
or the legal heir will die before the commencement of succes-
sion, either simultaneously with the testator, or after the com-
mencement of succession not having enough time to accept
the inheritance;

— to impose a duty on one or several heirs to perform
through inheritance any pecuniary obligation in favor of one
or more persons;

— to impose a duty on one or several heirs to perform any
pecuniary action aimed at the realization of a common pur-
pose;

— incorporate in the text other provisions stipulated in the
civil legislation;

—revoke or change the executed secret will [6, p. 154].

Within this background, the civil essence of the secret will
boils down to the following: it presupposes the certain require-
ments to form, according to which it must be materialized in
a hand-written way and signed by the testator personally. That
is, there is a strict compliance to the definite consistency of
actions. Non-compliance with these rules may entail the inva-
lidity of the will [7, p. 36].

With a primary focus on the domestic legal regulation on
the secret will, relevant Ukrainian civil legislation should be
analyzed profoundly. Particularly, testamentary succession
is stipulated in the Chapter 85 of the Civil Code of Ukraine.
A number of domestic legislative provisions (particularly
Art. 1249-1250 specially devoted to the regulation of the secret
will in Ukrainian society) enables the author to develop follow-
ing practical scheme for the secret will operationalization.

1. The procedure for the drawing up a secret will and
its acceptance for safekeeping

There is a special procedure for the drawing up a secret
will, when no one, except the testator himself/herself, has the
opportunity to become acquainted with its content. This is the
only exception when no one except the testator knows the con-
tents of the will. At the same time, it is the responsibilities
placed on the testator to keep the secret of the will and to have
a right not acquaint anyone with its content, including the rel-
atives, notary officer, witnesses and heirs.

Secret will requires more strict procedure requirements for
the drawing up of a will. Furthermore, such a testament must
necessarily be in a handwritten form and signed by the tes-
tator. Therefore, interpretation of the current civil legislation
assumes that persons who are unable to do this cannot express
their will in the secret form.

Notionally, there two stages of the researched testamenta-
tion process. The first one — its preparation and signing — ful-
ly complies with the known standards of transaction making.
And the second one, namely the document transfer to a notary
office (storage) is considered to be obligatory, otherwise such
document will be invalid by virtue of the civil legislation.

Secret will in a sealed envelope then transferred by the tes-
tator to a notary officer who accepts the envelope, signs it and
put it into the second envelop. However, Ukrainian legislation
does not provide with the requirement, according to which this
procedure is necessarily accompanied with the two witnesses.

2. Reading procedure of the secret will

If the acceptance of the secret will has a direct analogy
with the common notarial procedures, the reading procedure
of this document can be deemed as an absolute innovation.

At the same time, the procedure stipulated in the Art. 1250
of the Ukrainian Civil Code cannot be considered as the suf-
ficient for the regulation of this procedure. However, in-depth
analysis of the domestic legislation, allows the author to high-
light several key features of abovementioned process.

Firstly, an envelope with a secret will can be opened by a
notary officer only after the testator’s death. The fact of death
(as the legal circumstance) must be confirmed by a testator’s
burial certificate or it’s duplicate.

Secondly, the basis for the relevant notarial proceedings
is the receipt by the notary from any sources of reliable infor-
mation about the testator’s death. To calculate the time limits
set by the law regarding the reading procedure of the secret
will, it is required to fix the moment when the testator’s burial
certificate was receipt by a notary officer.

Thirdly, the notary officer fixes the date and the time for
the reading procedure of the secret will and undertakes meas-
ures in order to notify the legal heirs, whose whereabouts is
known, and obliges them to present evidences of their connec-
tion with the testator’s legal heirs.

Fourthly, before the opening the envelope with the secret
will, the notary officer independently involves impartial wit-
nesses. Unfortunately, Ukrainian civil legislation does not
stipulate special requirement for such witnesses.

Fifthly, the envelope with a secret will is taken from the
“storage” envelope in the presence of all interested persons
and impartial witnesses. Then, in their presence, the notary of-
ficer makes sure this “storage envelope” is undamaged, reads
the identification inscription on the envelope with an aim to
eliminate any doubts about the ownership of the envelope with
the secret will to a particular testator. The notary officer having
extracted from the “storage envelope” the envelope with the
secret will, then demonstrates the fact of undamaged envelope
to all present persons. It is also demonstrated that the envelope
with a secret will is sealed and there is signatures of both testa-
tor and notary officer on it. After this, notary officer opens the
envelope and brings up its content.

Sixthly, after the opening of a second envelope (within a
secret will), the notary officer immediately read out the text of
the document. Then, notary officer makes a copy of the secret
will and draw ups a report regarding the reading procedure.
As a general rule, this report is giving to the witnesses for the
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proof-reading and signing (as well as this action is also made
by the notary officer). Unfortunately, Ukrainian civil legisla-
tion as well as special regulatory acts does not have any direct
references about the requirements of the secret will registra-
tion. Particularly, on the author’s personal opinion, such a
report must be registered in the special Register of Notarial
Actions Registration.

And, finally, both the original document (that is original
text of the secret will) and the report regarding its reading pro-
cedure remain on storage in the notary officer’s archive. The
heirs are granted with the notary attested copies [8].

Additionally, the issues regarding the revocation of the se-
cret will or its amendment procedure remain unresolved both
at the level of contemporary civil theory and domestic legal
practice.

Some further point should be made in addition on the infor-
mation supplied above. Among contemporary legal theorists
and practitioners there are vigorous debates not only about dis-
tinctive features of the secret will, namely the parameters of its
legislative construction, but also regarding the significant risks
that may be caused by the secret will. The conducted analysis
of the relevant academic literature allowed to identify several
substantial problems related to this type of testamentation:

— the lack of qualified legal assistance provided by a nota-
ry officer during a drafting of the will; it has a quite negative
affect on the law enforcement practice; the operationalization
with such type of will poses a great risk in situations where a
testator is not familiar with the procedure on the secret will
drafting; logically, in this case the assistance of a notary of-
ficer, who is able to provide qualified legal assistance is nec-
essary and essential; otherwise, the absence of such legal aid
necessarily resulted in a number of substantial defects in the
text of the secret will and, accordingly, to its nullity;

— inability to use any technical equipment in the testamen-
tation process;

— some difficulties with the determination of the moment
of its execution;

—the law “is silent” on the need for the notary to verify the
mental capacity of the person who want to make a secret will.

— overwhelming majority of national legislative acts failed
to address the requirement to test the testator's legal capac-
ity at the moment when he/she draft the text of the certifi-
cate of acknowledgment on the envelope with a secret will
[7, p. 37-38].

In the consideration of the foregoing, additional crucial
issues of current Ukrainian legislation should be highlight-
ed. Firstly, after the acceptance of the envelope, the notary
officer faces the most serious and responsible task — the cus-
tody of a will, particularly will in a single copy. Secondly,
the testator may not indicate forced heirs or incorrectly de-
termine their share of the inheritance. With this combination
of circumstances, the rights of forced heirs are recovered in
judicial proceedings. Moreover, the secret will in this case
will be recognized as invalid only in the part, in which oblig-
atory share is constituted. At the same time, among the most
critical issues related to the secret will is that there is a gen-
eral legislative provision, according to which the will must
be drawn up in a written form and attested by a notary. Thus,
a secret will is not excluded from the list of actions for which
a mandatory notarial form is stipulated. Moreover, when ac-
cepting a secret will, the notary officer does not records the
will as a deed, but only certifies the fact of accepting the
envelope with a certain document, reportedly as a secret will.
Challenges, which are typical for the secret will also include
that there is no any guarantees that in the envelope accepted
by the notary officer is the will rather than other information,
including discrediting the honor and dignity of any person, or
even prohibited provisions.

In foreign countries this type of will is also included in
civil legislation of the Czech Republic, France, Luxembourg,
the Netherlands, Romania, Slovenia, Spain and other [9].

Concluding remarks and prospects for the further sci-
entific inquiries. Secret will is a form of testament that to
the full extent guarantees the secrecy of the document’s
content.

Fundamental analysis of both scientific literature and rel-
evant legal practice make it possible for the author to distin-
guish following specific features of the secret will:

1. According to the current legal framework, secret will
must be personally written (that is, in a handwritten form) and
signed by the testator. Consequently, non-compliance with
these essential requirements may entail the invalidity of such
will.

2. Secret will presupposes general rule: this type of doc-
ument shall also be communicated in a sealed envelope to a
notary officer personally by the testator in the presence of two
witnesses who sign this envelope. There are some formal re-
quirements to the witnesses that are stipulated in national leg-
islation.

3. Secret testament can be substantially changed, and testa-
tor can make a new one, which is attached to the first envelope.

4.If citizen due to some preventing circumstances cannot
personally make a will and requests assistance (for instance,
translator), this testament will be invalid and cannot be con-
sidered as the closed.

Drafting the secret wills is not widely used in practice, de-
spite the fact that this procedure is regulated thoroughly by
the legislator. Among substantial advantage of this form of
testament is the possibility of preserving the absolute secret
of the testator’s will. In contrast, disadvantages include some
restrictions regarding the subject, as well as a greater poten-
tial in violation of numerous legislative requirements, since
the notary performing an advisory function failed to guarantee
their full compliance with the requirements stipulated in spe-
cific national legislation.

Nevertheless, in author’s opinion it is of urgent importance
to make following concrete recommendations that can be used
by the Ukrainian legislator with an aim to enrich the inher-
itance practice:

— It seems that the legislator should develop special regula-
tions for the secret wills storage. Perhaps, it can be special lock
boxes, which are not accessible to any outsiders, etc., as well
as additional measures of notary responsibility for the disap-
pearance of the documents.

— The secret will must be drawn up on the special blank of
notarial documents and signed by the testator. This will allow
a notary officer, without violating the principle of secret of a
closed will, into the contents of such will, to provide assis-
tance for a testator to express his/her will in accordance with
legal standards.

— Taking account that according to the current legislation,
if a citizen has limited capacities and cannot personally make
a will, it is not possible to make a secret will; against this back-
ground, it is necessary to establish a special rule regarding the
new form and procedure for the execution of a secret will;
namely, a citizen who, due to his/her physical defects, serious
disease or illiteracy, is not able to write and sign a closed tes-
tament personally, has the right to make a secret will in audio
and video form. Of course, a testament made in this way will
not contain the signature of the testator. Therefore, it is desir-
able that the will should include argumentation for what rea-
sons a citizen cannot personally write and sign a will.

— Granting to the officials (for example, bodies of local
self-government authorities) the right to accept a secret will,
probably would promote the enhancement of the citizens'
rights who, due to certain circumstances, have no opportunity
to make notary attested secret will.

In its turn, mentioned above a set of recommendations
formulates following directions in further scientific investiga-
tions. Primarily, special attention should be drawn to the for-
eign legal practice regarding the preparation of a secret will
and its main substantial and procedural parameters.
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AESIKI ACHHEKTH TPABOBOTI'O PEI'YJIFOBAHH I
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SOME ASPECTS OF THE LEGAL REGULATION
OF THE ELECTRONIC INSURANCE IN UKRAINE
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CymcvKo20 0epoicasHo2o yHisepcumenty

CTtatTs npucBaYeHa JOCHiIKEHHIO NMTaHb NPaBOBOrO PeryrnoBaHHsS ENEKTPOHHOTO CTPaxyBaHHS Ta BUKOPUCTAHHS €NIEKTPOHHUX CTPaxoBWX
nonicis. ABTopamMu NPOBEAEHMUIA aHani3 HOPM 3aKOHOAABCTBA B rasnysi CTpaxyBaHHs Ta BUSIBNEHO Aesiki NPOGMNEMHI acnekTu y BUKOPUCTaHHI
€MeKTPOHHKX CTPaxoBUX MOMICIB Ha NPUKNazi AOroBopiB 060B’A3KOBOr0 CTpaxyBaHHs LIMBINIbHO-NPaBOBOI BiANoBiAanbHOCTI BMIACHYKIB HA3eMHWUX
TPaHCMOpTHMX 3acobiB.

KntouoBi cnoBa: cTpaxyBaHHS, BHYTPILLUHIA €NEeKTPOHHUIA [OrOBip, ENeKTPOHHUIA CTPaxoBUW MOMIC, CTpaxyBambHWK, CTPaxoOBMK,
OH-NanH-CTpaxyBaHHs.

CraTbsa NocBsLLeHa uccrneaoBaHUio BONPOCOB NPaBOBOroO perynnpoBaHnsa 3S1IEKTPOHHOIO CTpaxoBaHUA U UCMOSTb30BaHUA SNTEKTPOHHbLIX CTpa-
XOBbIX MOJINCOB. ABTOpaMVI 661N npoBefeH aHann3 HOpM 3aKkoHOoA4aTeNbCTBa B OTPACIIN CTPaxoBaHUA U ObIny BbISIBNEHbI HEKOTOpbIe npoﬁneM-
Hbl€ aCneKTbl B UCMOJIb30BaHUM 3MNEKTPOHHbLIX CTPAaX0BbIX MNOSINCOB Ha NpuMepe 40rosopos 06s13aTenbHOro CTpaxoBaHWs rpaxxaaHCKo-NpaBoBoOn
OTBETCTBEHHOCTU COOCTBEHHMKOB HA3EMHbIX TPaHCMOPTHbLIX CPEeaCTB.

KnioueBble crioBa: cTpaxoBaHue, BHyTpeHHMI7I 3MEKTPOHHbIA [OrOBOpP, AMNEKTPOHHBIN CTPaXOBOW MOMUC, CTPaXOBLUMK, 3aCTPaXOBaHHbIW,
OH-ﬂaVIH-CTanOBaHI/Ie.

The article is devoted to the study of the legal regulation issues of electronic insurance and the use of electronic insurance policies. The
authors analyzed the norms of the legislation in the insurance sphere and identified some problematic aspects in the use of electronic insurance
policies taking the cases of compulsory insurance contracts of the civil liability of vehicles owners.

The rapid development of the competition on the insurance market makes insurance companies to find new ways of attracting customers,
taking into account their needs as well as seeking cost reduction in providing insurance services. Analyzing the insurance practice in other coun-
tries, it is discovered a consumers interest increase on the electronic insurance market (on-line insurance). On-line insurance is the provision of
services by the insurer, namely issuing an insurance policy through the insurance company site.

Today, the practice of online insurance is not quite widespread in Ukraine. The analysis of the legal literature on this issue suggests that there
is no a comprehensive research of the current situation in the sphere of the legal regulation of electronic insurance.

The purpose of this article is to analyze the existing legislation and the existing approaches to the on-line insurance in Ukraine, to identify
some problematic aspects in the legal regulation of the procedure of making electronic insurance contracts (taking the cases of compulsory in-
surance contracts of the civil liability of vehicles owners).

Key words: insurance, internal electronic contract, electronic insurance policy, insured, insurer, on-line insurance.
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