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The issue of constitutional identity is a current trend in modern European constitutionalism. Constitutional courts, which embody not only
the protection of the Constitution, but also the limitation of power, are influential subjects of assessment of the country's international obligations
and their implementation in national legislation. Constitutional identity is a relatively new concept in the theory of constitutional law, which
appeared in the motivating part of the decisions of constitutional courts in the second half of the twentieth century in connection with the cases
related to the process of European integration.

The article clarifies the essence of the concept of constitutional national identity. Based on the analysis of scholars' opinions on their
understanding of the content of this category, the author distinguishes broad and narrow approaches to the interpretation of constitutional identity.
Based on the results of the analysis, the author concludes that awareness of the essence of constitutional national identity is important when
amending the Fundamental Law, since the principle under study serves as a certain safeguard, acts, so to speak, as a guardian who prevents
attempts to distort or substitute the concept in a certain way, separating those changes which are acceptable for the national legal system from
those which may be destructive for it.

The doctrine of constitutional identity is based on the national aspect or national self-identification of a particular political nation and state,
which, of course, is of fundamental importance. The basis of the national constitutional identity is the idea of a political nation as a stable
community of people that has historically developed, emerged on the basis of a common language, a single territory, economic life and mental
make-up, which is manifested in the commonality of culture and the state. In the realm of identity construction, from the moment when national
identity is understood as one of many possible narratives of identity and its imaginary nature is recognised, the individual gains a certain degree
of autonomy. Instead of being an object of a given identity, he or she assumes the role of a subject, since the definition of this story depends to
a certain extent on him or her. Constitutional identity has recently emerged as a relevant concept in the theory of constitutional law.
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MUTaHHSA KOHCTUTYLINHOT IAEHTUYHOCTI € aKkTyanbHOK TEHAEHLIEID Cy4acHOro €BPOMNENCLKOrO KOHCTUTYLiOHanNi3My. KOHCTUTYLINHI cyau, sk
yocobmioloTb He nuiie 3axucT KoHCTUTyLii, @ 1 oBMexeHHs Bnaau, € BNIMBOBUMY CyB'eKTamMm OLHKM MiXHapOAHMX 3000B'A3aHb KpaiHu Ta ix
iMnnemMeHTaLii B HauioHanbHe 3akoHoAaBCTBO. KOHCTUTYLINHA IAEHTUYHICTb € BiJHOCHO HOBUM MOHSTTSAM Y TEOpil KOHCTUTYLIMHOMO Npasa, sike
3'ABUNOCS B MOTUBYBAmbHIN YaCTUHI PilleHb KOHCTUTYLIHWX CYAIB y APYrivi NonoBuHi XX CTONITTS y 3B'A3Ky 3i cnpaBamu, MOB'A3aHUMK 3 Npo-
LLleCOM €BPONENCHKOI iHTerpauii.

Y cTaTTi 3'9CoBYETHCS CYTHICTb MOHATTA KOHCTUTYLLIMHOI HALiOHaNbHOI iBEHTUYHOCTI. Ha OCHOBI aHanisy 4ymMOK HayKOBLB LLOAO PO3YMiHHS
HUMK 3MICTY L€l kaTeropii aBTop BMOKPEMITIOE LUMPOKWIA Ta BY3bKWIA MIAXOAM A0 TIyMayeHHst KOHCTUTYLINHOI ifeHTUYHOCTI. 3a pesynsTatamu
aHanisy aBTop JAOXOAUTb BUCHOBKY, LLO YCBIAOMIEHHS CYTHOCTI KOHCTUTYLINHOI HaUiOHaNbHOI iAEHTUYHOCTI € BaXUBMM MPU BHECEHHI 3MiH A0
OcHoBHOro 3akoHy, OCKinbKu JOCRiKYBaHUA NPUHLWM CRyrye NEBHUM 3anobixHUKOM, BUCTYNaE, Tak 61 MOBUTK, OXOPOHLIEM, siKuii 3anobirae
cnpobamM NeBHUM YMHOM BUKPUBUTY a0 MiAMIHUTIA MOHATTS, BIGOKPEMITIOKOYM Ti 3MiHW, SKi € MPUAHATHUMI ANS HaLiOHaIbHOI MPaBOBOI CUCTEMY,
Bif, TWX, WO MOXYTb ByTU ANs Hei AeCTPYKTUBHUMY.

B OCHOBi JOKTPWHW KOHCTUTYLIAHOI iAEHTUYHOCTI NEeXMTb HaLioHanbHUIA acnekT abo HauioHanbHa caMmoigeHTWdiKaLlis NEeBHOI MOMITUYHOT
Hauii Ta gepxasu, LWo, 6e3ymoBHO, Mae yHAameHTanbHe 3HayeHHsi. OCHOBOK HaLjioHanbHOI KOHCTUTYLHOT ifEHTUYHOCTI € YSIBMEHHS Mpo
NOMITUYHY HaLit0 SIK CTiNKY CRINIbHOTY NOAEN, L0 iICTOPUYHO CKManacs, BUHWKNA Ha OCHOBI CMiNbHOT MOBW, EAVNHOI TEPUTOPI|, EKOHOMIYHOTO XUTTS
i NCMXiYHOrO cKnady, Lo NPOsBASETLCSA Y CRINIbHOCTI KYNbTYpU i Aepxasu. Y cdepi KOHCTPYOBAHHS IAEHTUYHOCTI 3 MOMEHTY, KOMW HaLioHanbHa
iAEHTVNYHICTb PO3yMIETbCS AK OAMH 3 6araTboX MOXIIMBMX HapaTUBIB INEHTUYHOCTI Ta BU3HAETLCA ii yABHA NpuUpOAa, iHAMBIA OTPUMYE NEBHUN
CTyniHb aBTOHOMIi. 3amicTb Toro, o6 ByTn 06'ekTOM NEBHOI iAeHTUYHOCTI, BOHa nepebupae Ha cebe ponb cy6'ekTa, OCKiNbKy BUSHAYEHHS L€l
iCTOpIi MEBHOI MIpOIO 3aneXwWTb Bif Hel camoi. KOHCTUTYLiNHA iAEHTUYHICTb HeWoAaBHO 3'aBnacs K akTyanbHe MOHATTSA B TEOPIii KOHCTUTY-
LjinHoro npasa.

KntouyoBi crnoBa: KOHCTUTYLiiHE MPOBaKEHHS, KOHCTUTYLINHA apryMeHTaLis, HalioHarbHa iAeHTUYHICTb, iIHTepnpeTaLiiH1 @apryMeHT, KOH-
CTUTyLioHani3Mm.

The authors' approaches to the role of national identity in
the context of the formation of a modern constitutional state
and globalisation differ significantly. It is often argued that
national tradition and culture hinder the formation of a modern
political nation based on citizenship (Habermas, Darendorff),
and that nationalism and national identity are integral elements
of populist politics. For example, Francis Fukuyama notes
that populism is based on nationalism, which divides people
into ‘our own’ and ‘strangers’ (‘others’). This idea is further
developed by Sibe Schaap, who believes that populism cre-
ates an illusion of identity, which in any manifestation poses
a threat to liberal democracy. Instead, this approach is opposed
by D. Miller and K. Huebner, who believe that national iden-
tity, based on the culture and traditions of the people, along
with universal values, contribute to the creation of a modern
constitutional state [1].

The constitutional transformation in Central and Eastern
Europe was largely driven by the need to form a legal iden-

tity. This is reflected primarily in the preambles of the con-
stitutions of countries such as Poland, the Czech Republic,
Romania, Slovakia, Croatia, Hungary, and Ukraine. However,
in the main body of the constitutions of these countries, a num-
ber of articles deal with the issue of state symbols, language,
and the rights of indigenous peoples and national minorities.
It can be argued that the process of forming a modern con-
stitutional state in these countries is closely intertwined with
the search for national identity [1].

At the theoretical level, the use of this new concept has
attracted much criticism from legal scholars due to its, in their
view, non-legal, non-scientific nature. At the same time, there
are also many supporters of this concept, mainly represent-
atives of civilisational and socio-cultural approaches to law.
In any case, it is fair to say that this concept has attracted
the attention of constitutional lawyers, who, however, have not
yet come to a common understanding of this concept. Some
of them propose to define constitutional identity as a method
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of legal argumentation, but there is still no comprehensive
study of this concept using the achievements of the theory
of legal argumentation [20].

Before proceeding to the study of this concept from
the standpoint of the theory of legal argumentation, it is nec-
essary to refer to the history of the emergence and develop-
ment of constitutional identity, and to identify the approaches
to its explanation that currently exist in constitutional law.
‘Constitutional identity’ is a relatively new concept in legal
doctrine [16] and constitutional and judicial practice. As noted
in the legal literature, from a doctrinal point of view, the con-
cept of ‘identity” has been mainly studied as a subject of social
research [2] and has only recently begun to attract the attention
of legal scholars, mainly European and international lawyers
and constitutionalists. The reason for the increased attention
to this topic in jurisprudence is that the concept of ‘identity’
has emerged and has been actively used by European constitu-
tional courts to justify decisions related to the process of Euro-
pean integration and the expansion of the influence of suprana-
tional institutions of international organisations.

Constitutional identity is a system of interpretive argu-
ments used by constitutional courts to justify decisions taken
in cases on the national specificity of constitutional provisions.
Of course, this applies to the categories of so-called “complex
cases”, which require a system of strong arguments [20].

According to Mr Poiares Maduro, “the identity
of the national identity clearly includes the constitutional iden-
tity of the member state” (Poiares Maduro, 2008). From this
statement it is clear that there are certainly elements between
the two concepts, but they also contain certain features. Fur-
thermore, if, as the Advocate General argues, constitutional
identity is integrated into national identity, this may mean that
the implications from one concept to the other follow a certain
pattern.

In the US, constitutional identity seems to be relevant for
understanding some rather meta-legal, sociological, histori-
cal and psychological aspects that surround or, rather, shroud
the constitutional phenomenon itself (constitutional norms).
Synthesizing a mixture of political aspirations and commit-
ments expressing both a people's past and its desire to tran-
scend that past [14], constitutional identity seems to be more
concerned with the legal culture within which a Constitution
operates; in this sense, it can be declined in as many states as
there are constitutions or as many types of legal cultures as can
be identified around the globe.

The change in constitutional identity at European level has
been taking place since 1993 with the Maastricht Treaty, it was
only noticed after the Lisbon Treaty, which entered into force
in 2009. The relatively activist case law of the Court of Justice
in Luxembourg has also made an important contribution in this
area. However, the practice has not seen any significant effects
of this codification operation, nor any significant changes in
the relevant European case law. Constitutional identity has not
functioned as an effective barrier to European integration or as
a safeguard mechanism for Member States' sovereignty either
before or after its codification at the level of the original EU
Treaties. The variety of national case law (German, French,
Italian, etc.) of constitutional standing invoking national
identity in different EU Member States has had no impact
at the level of supranational jurisdiction [22].

In my view, the vagueness of this jurisprudential dis-
course on Romanian constitutional identity stems precisely
from the case-by-case, succinctly-punctual approach to this
issue. Today, however, the issue is too important, both in terms
of the relationship with the EU and European law, and in terms
of the future of liberal democracy in Romania, to be dealt with
superficially, in a conjunctural way. A broader, systematic dis-
cussion is needed, involving as many players in Romanian law
as possible (from legislators to the courts, from legal scholars
to legal practitioners), intellectual and political elites, as well
as civil society. Although it is a question of constitutional iden-

tity, and the CCR is the most qualified actor in the dialogue
with the ECJ, the focus of attention is nevertheless a Roma-
nian constitutional identity in a specific relationship with
the Romanian national identity, which has been built over
time according to specific social, political, cultural, religious
and economic data. This requires an infinitely more complex
approach [13].

The problem of national identity can be viewed from dif-
ferent perspectives, as evidenced by the large number of works
on the subject. Taking cultural biases as a starting point for
this reflection, the article proposes the development of three
paradigms: national identity as heritage, national identity as
learning, and national identity as construction.

The understanding of national identity and nationality is
based on several assumptions. First, nations should be under-
stood as mental constructs, as imagined political communities’
(Anderson, 1983/2006). “They are represented in the minds
and memories of citizens as sovereign and delimited politi-
cal units” [8] through discourses (linguistic and other semiotic
systems) created, reproduced, transformed and/or destroyed.
The Portuguese dictator Antonio de Oliveira Salazar clearly
understood how this representation works and applied it to
the Portuguese colonial empire. Today, this representation
still plays an important role in the discursive construction
of national identity. Secondly, national identity can be seen as
a kind of “habitus” (based on Bourdieu's concept), i.e. “a set
of shared ideas, concepts or common schemes of perceived
emotional attitudes intersubjectively shared by a certain group
of people, all of whom are internalised through national social-
isation” [8].

Based on these considerations, some doubts arise as to
the reality of what each concept encompasses. Do national
identity and constitutional identity correspond to the same
idea, or are they, on the contrary, issues of two different con-
cepts?

The definition has never been provided either in consti-
tutional texts or in the legal acts of the European Union. The
doctrine, starting from the concept of constitutional identity
or the concept of national identity, nevertheless tried to define
what exactly each of these concepts should be understood.

Some authors view constitutional identity as a restrictive
concept. Thus, according to J.-P. Desrosiers, the “constitutional
core of identity’ corresponds to a set of constitutional princi-
ples that form a special category of norms called constitutional
limits of integration European law is constitutional norms
that avoid any possibility of repeal and that affect the process
of European integration by prohibiting the production of a pri-
mary rule of the European Union or preventing the application
of a rule of secondary legislation, despite the principles of pri-
macy and direct effect. They cannot in themselves be repealed
(by constitutional review), as positive law does not provide for
any procedure for their annulment” [12].

Based on the observation that “the identity [of the state]
is based on two types of elements: on the one hand, objec-
tive elements such as language, religion, culture, [...] and,
on the other hand, subjective elements, especially the sense
of belonging (M.-C. Ponthoreau)”, it seems possible to exam-
ine the jurisprudence in order to find references to legal ele-
ments that may belong to the category of norms or principles
inherent in the identity of the state. In this respect, three ele-
ments certainly fall within the scope of constitutional identity.

These elements, which are enshrined in most Euro-
pean constitutions and highlighted in national case law, are
found at the level of the European Union, both in treaties
and in the case law of the UN Court of Justice, thus confirming
the hypothesis that the European concept of national identity
integrates the national concept of constitutional identity.

A priori, the two concepts have the same goal: to protect
states. However, the two concepts are opposite in their respec-
tive objectives. Indeed, the European concept aims to apply to
all Member States, like a European matrix specific to the eligi-
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bility of state claims, while the national concept tends to take
into account the essential characteristics, the peculiar elements
of each state.

At the level of European Union law, the inclusion
of the concept of national identity corresponds, according to
Jean-Denis Mouton, to a “double defence function” [17]. In
the author's opinion, the Treaty requires the Union to respect
this identity of the State in the exercise of its powers and under
the control of the Member States. A study of constitutional
case law also reveals this idea of constitutional identity.

So, national identity and constitutional identity have
the same goal, but it is in their goals that these two concepts
diverge.

At the same time, other authors have different dates for
the first mention of the concept of constitutional identity in
the decisions of European constitutional control bodies. The
basis of this theory was formed in the first decision of the Fed-
eral Constitutional Court of Germany adopted after its estab-
lishment, in which the Court formulated a number of basic
conceptual provisions regarding its powers, approaches
to the interpretation of the German Basic Law, as well as
the model of building federal relations, which was of great
importance for the unification of Germany in the post-war
years. This 1951 case, in which the Court reviewed the con-
stitutionality of German laws, became the basis for the merger
of the southwestern German states. Although the concept
of constitutional identity was not explicitly formulated in this
case, the fundamental nature of the legal positions expressed
by the Court in this judgment actually allows us to agree that
the most important foundations of this concept were laid in
this judgment.

In a judgement on Germany's ratification of the Maas-
tricht Treaty (the Maastricht Treaty judgement), the Federal
Constitutional Court of Germany, in a demonstration of judi-
cial activism, allowed a group of private applicants to chal-
lenge the constitutionality of an act of parliament agreeing
to the treaty, although the law did not directly affect them. In
reviewing the constitutionality of this law, the Federal Consti-
tutional Court of Germany stated that Germany has the right
to participate in the European Union only if it does not violate
the provisions of Article 79(3) of the German Constitution.
These provisions of the German Basic Law are the so-called
‘perpetuity clause” — a number of constitutional provisions
or basic principles of the German Constitution that cannot be
changed.

In Decision 390/2021, the CCR established, for the first
time, the content of the Romanian constitutional identity, by
referring to the provisions of art. 152 CR, which give shape
to the so-called eternity clause. The Court refers to those
constitutional values and principles as representing ‘“the
core identity of the Romanian Constitution”. This is clearly
equating the Romanian constitutional identity with the iden-
tity of the Constitution. On the other hand, it is incorrect to
argue that the Romanian constitutional identity, understood
as the identity of the constitution, is reduced to the content
of the eternity clause. As the Court also points out, the lat-
ter contains only an “identity core”. We can accept, therefore,
a broader content of the Romanian constitutional identity that
can be established through the prism of the already mentioned
bipolar Romanian constitutional identity, both Eurocentric
and ethnocentric.

In the judgement of the Constitutional Tribunal of Poland
of 24 November 2010 no. K 32/09 stated that the identity
of the Constitution of the Republic of Poland is determined by
the ‘untransferred powers of public authorities’ provided for
in various provisions of this act. In addition, the Constitutional
Tribunal stated that the ‘untransferred powers’ also stem from
the sovereignty of the state, the normative expression of which
is the Constitution of the Republic of Poland itself. However,
the most important thing is that the non-transferable compe-
tences reflect the values on which the Polish Constitution is
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based. They correspond to the ‘hard core’ (‘defining founda-
tions of the state system’). Thus, it is clear from the Court's
reasoning that it was leaning towards the state powers (those
that can never be transferred to EU bodies).

According to J.-D. Mouton, the judgments of the Court
of Justice of the EU that correspond to these conclusions do
not reveal any real explicit consideration of respect for con-
stitutional identity [17]. However, the case law is more com-
plex. First of all, in the judgment of 12 September 2006 on
the right to vote in the European Parliament elections for
Commonwealth citizens residing in Gibraltar who do not have
Union citizenship [6], the Court of Justice of the EU ruled
that it is consistent with the right to ‘For reasons related to its
constitutional tradition, [the choice was made] by the United
Kingdom, both for national elections in the United Kingdom
and for elections to the Legislative Chamber of Gibraltar, to
grant the right to vote and the right to vote to [Commonwealth
citizens] who meet conditions expressing a special connec-
tion with the territory in respect of which the elections are
organised [6]. Then, in a judgment of 22 December 2010 in
the Dispute between Austria and one of its citizens concerning
the use of noble titles on identity documents [7], the judge
stated that ‘it must be recognised that, in the context of consti-
tutional history, the law abolishing the nobility, as an element
of the national interest, [may] be taken into account when bal-
ancing the interests of the law against the right to free move-
ment of persons recognised by Union law [7].

Thus, these few examples show that gradually the Euro-
pean concept of national identity of the Member States has
gained some legal recognition. However, this concept is not
without its challenges due to the growing reference to the con-
cept of constitutional identity in national judicial practice, in
particular constitutional practice.

In France, the Constitutional Council has clearly stated ‘that
the transposition of a directive cannot run counter to a rule or
principle inherent in the constitutional identity of France [4],
based on the postulate that the existence of the principle of pri-
macy ‘has an impartial effect on the existence of the French
Constitution and its place at the top of the national legal order .
This new concept was much debated in the first commentaries
on this decision. Not to mention that its significance may seem
unclear [21], it seems undeniable that this reference was made
to “[allow] the principle of constitutional primacy to be pre-
served” [15], and in a context that is not without references to
developments in EU law, as if there was a “family connection”
between the Treaty provisions and the case law of the consti-
tutional courts [5].

This position is not unique to France. Other constitutional
courts have also used the concept of constitutional identity.
Although the positions are not equivalent on all points, it is
clear that it is possible to establish that there is indeed a com-
mon spirit among the various judges of the Member States.
For example, recent German case law suggests that Judge
Karlsruhe recognises that he has jurisdiction to review respect
for German constitutional identity under EU law [3].

The practice of the EU Court of Justice on this issue is not
fixed. Thus, in the Runevi-Vardin case, the Court noted that “the
Lithuanian Government emphasises, in particular, that language
is a constitutional value that preserves the identity of the nation,
promotes the integration of citizens, ensures the expression
of national sovereignty, the indivisibility of the State, as well
as the proper functioning of public administration and local
government services’, the judge noted that ’in Article 3 § 3(4)
of the Treaty on European Union and Article 22 of the Charter
of the European Union of Fundamental Rights of the European
Union, the Union respects the richness of its cultural and lin-
guistic diversity. In accordance with Article 4 § 2 of the Treaty
on European Union, the Union shall also respect the national
identity of its Member States, which is also part of the protec-
tion of the national official language of a State”. Distinguish
concludes that ‘national legislation, such as that at issue in
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the main proceedings, to protect a State's official language by
introducing rules under this formulation constitutes, in principle,
a legitimate aim capable of justifying restrictions on the rights
of free movement and provided for in Article 21 of the Treaty
on the Functioning of the European Union and may be taken
into account in establishing legitimate interests against those
rights recognised as a right of the Union. In this regard, it should
be noted that “even before the emergence of national identity
in the case law of the Court of Justice of the EU, the require-
ments of the constitutional powers of states were integrated into
the reserved competences of the Member States, especially in
the field of internal market law. Like the Treaty on the Func-
tioning of the European Union, the Treaty of Rome contains
exceptions for each of the four fundamental freedoms based,
inter alia, on public order”.

The Constitutional Court of Ukraine in the case based on
the constitutional submission of 51 people's deputies of Ukraine
regarding the conformity of the Constitution of Ukraine (con-
stitutionality) with the Law of Ukraine "On ensuring the func-
tioning of the Ukrainian language as a state" () noted that “the
European identity of the Ukrainian people and the irreversi-
bility of the European and Euro-Atlantic course of Ukraine”
(paragraph the fifth part of the preamble), according to which
the powers of the Verkhovna Rada of Ukraine include “deter-
mining the foundations of the state's strategic course for
the acquisition of full membership of Ukraine in the European

Union and the North Atlantic Treaty Organization" (Clause 5
of the first part of Article 85), to the powers The Cabinet
of Ministers of Ukraine — ensuring the implementation of "the
strategic course of the state for the acquisition of full mem-
bership of Ukraine in the European Union and the North
Atlantic Treaty Organization” (paragraph 1-1 of Article 116),
and the role of the guarantor of the implementation of the stra-
tegic course of the state for the acquisition of full membership
of Ukraine in the North Atlantic Treaty Organization is defined
for the President of Ukraine the European Union and the North
Atlantic Treaty Organization" (part three of Article 102). At
the same time, persons belonging to national minorities are
provided with the opportunity to receive education within
the framework of the educational programme of national
minorities and preserve their language, identity and culture.

Conclusions. Therefore, the national aspect or the national
self-identification of a certain political nation and state is
of fundamental importance for the doctrine of constitutional
identity. The case law of the European Union and the Mem-
ber States indicates that the development of the two concepts
relating to the protection of the Member State is both sim-
ilar and different. If these concepts are unconditional, each
of the parties was given the opportunity to define and take into
account certain legal elements that are considered necessary,
they also bring something more to the integration of member
states in the European Union.
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