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RAILWAY REFORM IN UKRAINE AND THE ROLE OF THE PUBLIC-PRIVATE
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PE®OPMA 3AJII3HUIII B YKPATHI TA POJIb YV HII JIEPJKABHO-IIPUBATHOI'O
IHAPTHEPCTBA

Puzikova V.S., Candidate of Legal Sciences, Lawyer,
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The article is devoted to highlighting one of the actual theoretical and methodological problems of economic law regarding the issue
of attracting investment instruments, in particular, public-private partnerships as an effective means for the renewal of transport infrastructure
and the development of the transport sector of the economy of Ukraine as a whole.

Public-private partnership (PPP) is one of the effective mechanisms for attracting capital to the state budget through the interaction
of authorities and the private sector. This partnership is based on a cooperation agreement, according to which resource participants are united
with the appropriate distribution of responsibility. The main goal of such a partnership is long-term and effective cooperation between participants
to obtain a synergistic effect from it for the restoration of objects of strategic importance and the creation of new critical infrastructure objects, in
particular in transport sector of the national economy. A whole well-managed complex of transport networks is needed for the quality functioning
of the Ukraine’s economy. Railways play an important role in it. As railways connect with roads, sea (river), air networks, and ports, they create
opportunities with important elements how people will be able to use them. The perspective way of the PPP development in infrastructure projects,
from the author’s point of view, is corporative way — a legal entity based on the institutional nature with the state majority in ownership, according
to which the interaction of the public and private sectors takes place within a certain structure, and can realize through creation transport cluster
or transport hub. The need is to factor in the network effect, across the whole transport system of any individual addition by connecting different
transport and door-to-door connection.

PPP can be an effective way to recover and rebuild transport infrastructure. It can be a transparency and real beneficial way to solve
transportation and economic problems. It is so important to make rethink to approaches the investment instruments, in particular PPP.
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CTaTTio NPUCBAYEHO BUCBITNEHHIO OQHIET 3 aKTyanbHUX TEOPETUKO-METOAONONYHMX NPobnemM rocnofapcbkoro npasa LWoAo NUTaHHS 3any-
YeHHs1 IHBECTULHNX IHCTPYMEHTIB, 30KpemMa [AepXKaBHO-NpYUBATHOTO NapTHepCTBa sk edpeKTUBHOIrO 3acoby OHOBMEHHSI TPaAHCMOPTHOI iHdpa-
CTPYKTYpM Ta pPO3BUTKY TPAHCMOPTHOI ranysi YkpaiHu. ekoHoMika YkpaiHu B Linomy.

[epxaBHo-npvBaTHe napTHepcTBO (AMIM) € oaHMM i3 ehEKTUBHMX MEXaHiI3MIB 3anyyeHHs kanitany [0 AepXaBHOro BroxeTy Yepes B3a-
emogito Bnaam Ta npueaTtHoro cektopy. Lie naptHepcTBo 6a3yeTbcs Ha AOroBOpi NPO CRiBMpaLio, 3riAHO 3 SKMM y4acHWKM pecypcy 06’eaHyoTbCS
3 BiAMNOBIAHUM PO3MOAINIOM BiAnoBiganbHOcCTi. FONOBHOK METO Takoro NapTHEPCTBA € JOBrOCTPOKOBE Ta epekTBHE CRiBPOGITHALTBO MiX y4ac-
HUKaMW 4115 OTPUMaHHS Bifl HbOTO CUHEPreTUHHOTO ePeKTy Ans BifHOBMNEHHS 06’€KTiB CTpaTEriYHOro 3Ha4EHHS Ta CTBOPEHHS HOBUX 00’ EKTIB Kpu-
TUYHOI IHOPACTPYKTYpPHU, 30KPEMA Y TPAHCMOPTHIN chepi HaLioHarNbHOT ekoHOMiKW. [Insi sikicHOro (hyHKLiOHYBaHHS EKOHOMIKM YKpaiHu HeoOXiaHUN
nobpe kepoBaHUii KOMMNEKC TPAHCNOPTHUX Mepex. Benvky ponb y HboMy BigirpatoTb 3anisHuui. OcCKinbkv 3anisHnLi 3'€QHYOTECS 3 Aoporamu,
MOPCBHKUMU (PiHKOBMMM), MOBITPSHUMU MEPEXKAMU Ta NOPTaMU, BOHW CTBOPHOKOTb MOXMMBOCTI JOCTYNHOI MOBINbHOCTI Anst Toro, Wob noasm byno
3pYYHO AAHUMU MOXIMBOCTAMM KOpUCTyBaTucs. MNepcnekTrBHUM Lnsxom po3suTky AT B iHdpacTpyKTypHMX NpoekTax, 3 TOYKM 30py aBTopa,
€ KOoprnopaTuBHUI LUNSX — lopuanyHa ocoba, 3acHOBaHa Ha iHCTUTYLIMHIN npupogi 3 BinbLUIOK YacTKO AEPXaBHOK BIIACHICTIO, 3a KO Biaby-
BaETbCS B3aEMOSis AepkaBHOro Ta npuBaTHoro cektopis. Came B Mexxax ctpyktypum O, i moxe ByTn peanizoBaHO CTBOPEHHS! TPAHCMOPTHOTO
knacTepa abo TpaHcnopTHOro By3na. HeobxiaHo BpaxyBaTu MepexxeBuin epekT y BCill TPAHCMIOPTHIN CUCTEMI, MOXIIMBOCTi OKPEMOTO [OMOBHEHHS!
LUNISIXOM 3'€JHaHHS Pi3HUX BUAIB TPAHCMOPTY Ta HanaroKeHHs 3B’3Ky «Bif ABEPeV [0 ABEepen».

Y 3B’s13ky 3i 36poiHoto arpecieto Pociiicbkoi Pefepalii nuTaHHS po3BUTKY TPAHCMOPTHOI rany3i cTanu OfHUMK 3 akTyarlbHUX, Halla TpaH-
cropTHa rany3b Takox 3abe3nevye 060pOHO3AATHICTL KpaiHW. TOMy AyKe BaXKnMBO NepernsHyTy icHytodi nigxoam go 3anyverHs OMM y Tpan-
CnopTHY cdepy, 30kpema 3ani3HUYHOro TPaHCMOPTY, Ta 3HAWTW MeXaHi3m AiNCHO eeKTUBHOI criBnpaLi M 4epXaBoto Ta NpUBaTHUMM NapTHe-
pamu 3 BCTAHOBIIEHNM BMCOKOTO PiBHSA AOBIPW Ta Aianory Mk napTHepamu.

Knto4oBi cnoBa: fepxaBHO-NpuBaTHe NapTHEPCTBO, pedhopma, TpaHCMOPTHa iHPaCcTPyKTypa, KOHTPaKTHa Ta koprnopaTtueHa cdopma AN,

The Ukrainian transport industry requires proper investments and loans and became one of the fasts growing

modernization, enhancing competitiveness, and adapting to
European standards. Much of the rolling stock is worn down
and the operational processes of UZ, a state-owned railway
company, require meaningful changes. The average wear rate
of freight cars is 89.06% [1], and passenger cars is 88-93% [2].

The government’s efforts to reform the railway sector are
focused on four main areas: 1) improving and harmonizing
Ukrainian legislation with the EU norms; 2) restructuring
of Ukrzaliznytsia JSC; 3) upgrading the rolling stock, allowing
the use of private locomotives and developing railway routes;
4) implementing the European railway safety standards. The
Government has approved Drive Ukraine 2030, the National
Transport Strategy to 2030 [3]. In April 2021, the Government
has endorsed the order “On approval of the Action Plan
for the implementation of the National Transport Strategy
of Ukraine for the period up to 2030” [4].

A good example for UZ is the railway reformation
of is Poland railway, where was established a separate freight
company — PKP Cargo and passenger PKP Intercity. PKP Cargo
became profitable, and this allowed it to more actively attract

EUb railway freight companies. PKP Intercity unfortunately
has remained fully state-owned and continues to be
unprofitable, but there have been certain significant changes
in the quality of its service. In Ukraine, passenger traffic by
railway also is still unprofitable. All passengers financing
goes within UZ in the form of cross-subsidizations, when
the company itself directs funds from one profitable direction
(freight transportation) to passenger. In addition, the quality
of passenger transportation service and comfort is low during
railway passenger transportation.

The most important achievements and progress in
the railway reform in Ukraine

The first stage of the reform, which involved the merger
of the assets of 6 railways and about 40 enterprises into
the Ukrzaliznytsia public joint-stock company (PJSC
Ukrzaliznytsia), was generally successful. The question that
should decide during the second stage of the reform at the end
0f 2016 — real implementation of the creation of two-separated
companies (a sort of blueprint for the Ukrzaliznytsia Cargo
Company and Passenger Company) is open.
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Since July 1, 2017, the Passenger Company branch has
been operational, which includes passenger transportation
units of all six regional branches. But, in real life, this
Passenger Company isn‘t separated from UZ and is part
of it and of course under the control of it, and its development
needs real separating and foreign independent consulting.
So, on December 31, 2021, the Passenger Company branch
announced a tender for the provision of consulting services.
On August 26, the private joint-stock company Kyiv Electric
Car Repair Plant (owned by UZ) agreed with Deutsche Bahn
Engineering & Consulting to provide consultations for UZ.
The value of the contract was 891 thousand Euros. In August-
November 2021, DB conducted 7 energy audits of production
units of Ukrzaliznytsia. Based on the results of the work, DB
should provide UZ with recommendations; develop an energy
efficiency investment plan for Ukrzaliznytsia.

In addition, developed in 2012 the separate branch
“Ukrainian Railway High-Speed Company” of the public
joint-stock company “Ukrainian Railways”. Also, “Station
Company” was founded in 2020 with the main goal is to
make stations efficient and bringing them to a break-even
level, but in reality is not implemented till nowadays and is
not so effective. The stations are used both during passenger
and freight transportation, but not as the centre of transport-
logistic hub.

Other important events in the activities of JSC
“Ukrzaliznytsia”, 2020-2021 are related to the following:

1) The memorandum of a partnership between
JSC “Ukrzaliznytsia” and the All-Ukrainian Integrity
and Compliance Network (UNIC): promoting the idea of ethical
and responsible business conduct, enhancing transparency,
fighting corruption and abuse.

2) JSC “Ukrzaliznytsia” and China Railway Construction
Corp. Ltd signed a memorandum of understanding:
cooperation in the development of Ukraine’s railway
infrastructure and the development of railway transportation
between the countries. On September 28, 2021Ukrzaliznytsia
dispatched the first container train with export cargo on
the route Ukraine — People’s Republic of China.

3) Ukrzaliznytsia with the European Bank for
Reconstruction and Development and the European Investment
Bank has announced a tender for the purchase of works under
the project “Electrification of the railway line Dolynska —
Mykolaiv — Kolosivka” total length of 253 km, which is part
of the TEN-T network.

4) Work is going according to the project Eurobonds with
USA “Ukraine Railway Eurobonds”

5) The following digitalization of state-citizen relations
and the launch of the “Diia” project.

6) As part of the pilot project, Ukrzaliznytsia, together
with the National Police of Ukraine and the paramilitary
guards of UZ, launched an escort of passenger trains by police
officers.

7) The Company has published the text of a new contract
for the carriage of goods, which come into force on July 01,
2020.

8) The Company signed a memorandum with the German
company HHL A International GmbH, its subsidiary “Container
Terminal “Odesa” and “Ukrainian Intermodal Company” LLC.
Its goal is to develop new logistics products for customers. In
particular, intermodal and multimodal transportation within
Ukraine and in connection with the countries of Eastern
Europe and the Baltic.

9) The Company together with Transparency International
Ukraine has launched a project to visualize procurement data
online.

10) Ukrzaliznytsia has signed memoranda of cooperation
with Visa and MasterCard: e-tickets to all services.

11) Memorandum of Partnership between Ukraine
and the Swiss Confederation on the implementation
of the Swiss Cooperation Program in Ukraine for 2020-2023.

12)JSC  “Ukrzaliznytsia”, Lisky Transport Service
Center, and DHL Global Forwarding signed a Memorandum
of Understanding and Cooperation to developing China-
Europe container rail transportation and introducing new
routes.

13) Ukrzaliznytsia has signed the first agreement to
participate in a private traction project.

14) The Company began to create modern traffic control
centers. The first such center started operating in Kharkiv.

15)The Law “On the State Budget of Ukraine for
2021” was adopted, which takes into account the proposals
of Ukrzaliznytsia and for the first time provides funding for
important projects to upgrade passenger railway rolling stock
and infrastructure.

16) Management changes — the Company has established
a Department of Strategy and Transformation based on
the Department of Strategic Development, Planning,
and Project Office.

These are important steps in the development of UZ, but
much of them need a detailed plan to achieve further results.
To position UZ for more growth, we should solve the main
questions: 1) real elimination of UZ’s monopoly on traction,
not declarative: 2) development of the railway infrastructure,
and 3) investments. Public-private partnership (PPP) can be
the efficient instrument to achieve these goals, as showed us
by European countries, including rolling stock manufacturing
and the delivery of freight. For example, France, which took
about 20 years to build the first four high-speed rail lines, was
able to construct four more in only seven years thanks to PPP
arrangements. Other European successful railway PPP projects
are: in the UK, Belgium (Locorail NV, Diabolo), Sweden
(Stockgolm-Arlana), Portuguese High-Speed Network.

PPP in Ukraine and in UZ

PPP — the equal and mutually beneficial long-term
cooperation between the state, municipalities and the private
sector within the framework of the implementation of projects
aimed atsolving importantsocio-economicneeds. Inthe process
of implementation, the resources of the parties are combined
with the appropriate distribution of risks, responsibilities,
and reimbursements between the parties to mutually beneficial
cooperation in the construction and modernization of existing
facilities that require investment and use. Using the PPP,
the private sector finances the construction of the project,
and the reimbursement is made either through a services tax
from the authority provided in time or through project revenues
or it is a combination of the two concepts. Therefore, it is very
important to elaborate an investment analysis (especially, cost-
benefit studies) as the initial part of the preparation of a project.

The legal basis of the PPP in Ukraine is determined by
the following relevant laws: 1) Law — “On public-private
partnership” 2010, which formed the legislative basis for
cooperation between the public and private sectors to increase
competitiveness and attract investment in the Ukrainian
economy. The currently available features of public-
private partnership in established this Law are: creation or
reconstruction, capital repair of a specified object of public-
private partnership or management of this object; long-term
relationship, the contract is concluded for a period of 5 to
50 years; the private partner assumes part of the risks during
the implementation of the public-private partnership; attraction
of'investments of a private partner in the object of the contract.
Disadvantages of the law on PPPs: no minimum share in
the project of a private financial partner is established,
there are no clearly defined mechanisms for the practical
implementation of projects, there is no clear motivation, and no
tax or customs benefits for the private partner, there is no
mechanism and motivation for partnership and the involvement
of foreign partners. 2) Law- “On Concessions” 2019, which
streamlined tender procedures and improved the balance
of responsibilities, and increased protections for investors,
including the right to select the foreign governing law and to
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enter into direct agreements. State support can take different
forms, including tax exemption, creation of the supporting
infrastructure by the state, facilitation of access to the grid,
and granting of preemptive rights to use or own land. 3) Law-
“On the State Support of Investment Projects with Significant
Investments in Ukraine” 2021, providing for state support to
projects. The legislation, connected with PPP and required
for the decentralization reform was adopted in early 2015.
According to the Law of Ukraine “On voluntary amalgamation
of'territorial communities,” were formed 23 regions. Of course,
decentralization in Ukraine has a positive role to transport’s
and PPP future that could enable new business models to
create and develop.

The form of state support for this moment for
the implementation of investment projects, particularly
the Budget Code, and the Law of Ukraine on the State Budget
is not perfect. In the near term, budget laws have to be changed
to provide long-term budget commitments for PPP projects
and to prioritize the availability payments. Tax Ukrainian Code
also should be changed according to this and has legislative
consolidation of preferential tax treatment for a private partner.
Special tax and customs regimes are a common practice
of attracting investments in foreign investment legislation.
Among the most popular is the reduction of the tax rate,
the provision of tax benefits, and the exemption from taxation
of certain projects. The Tax Code of Ukraine does not establish
any benefits for PPP projects, but for the development of PPP
and the involvement of private partners to participate in
such projects, one can consider the introduction of such tax
benefits as reducing customs duties on equipment imports
and exemption from income tax at the initial stage of the project
implementation.

The draft Innovation Code of Ukraine, which should be
adopted, provides for the forms of participation of the territorial
community in relations in the innovation sphere, in particular:
communal-private  partnership,  state-communal-private
partnership and others, which should ensure the restoration
of the main production funds and infrastructure facilities on
the latest innovative basis.

It is worth paying attention to the fact that today no
mechanism would regulate the interaction between the state
and local authorities, a private partner in Ukraine. Thus,
the Ministry of Economic Development and Trade is
a specially authorized body for public-private cooperation
and partnership. At the same time, the National Agency for
Investment and Management of State Ukrainian Projects
contributes to the implementation of the state’s policy in
the field of investment activity, management of state projects
within the framework of public-private partnership, local
authorities formulate a policy for the development of public-
private partnership at the regional level, which causes in some
cases duplication of functions and contradictions between
authorities.

The forms of such cooperation between the state,
municipalities, and private businesses are quite diverse.
They depend on the direction of the PPP and on the way
of regulating legal relations between partners. Among the forms
of PPPs based on contracts, that are represented in Ukraine
the following are distinguished: the owner model (service
contract), the lease model (lease contract), the leasing model
(systematic purchase of the object), and the concession model.
Of these forms of PPPs, the concession models the features
from other contracts. However, currently, neither the lease
agreement, the subcontract, the concession agreement, nor
the mixed form of the agreement covers the complex forms
of public-private partnership. The Law of Ukraine on Public-
Private Partnership in Ukraine does not establish essential
contract terms in the field of PPPs. It is expedient to develop,
and approve a standard framework agreement called a public-
private partnership. It is important to enshrine in the legislation
the possibility of participation on the side of the state partner

of several persons in it. However, at the same time, it is
necessary to combine in such a contract the goals, tasks,
principles, mechanisms and tools of the PPP, the components
listed above, to provide for such a type of public-municipal-
private partnership that will ensure in the field of construction
and operation of the typical infrastructure of the transport
industry as a whole and in the railway sector in particular
the following: 1) construction (reconstruction) of special
objects — transport and their infrastructure; 2) their further
operation, 3) transportation, 4) provision of other public
interests, 5) creation of new jobs, 6) increase traffic, etc This
law should include also other types of PPP: corporate-type
economic organizations, the special legal regime for business
entities implementing priority investment and innovation
projects and has certain and ways of its implementation.

If a contract form is used, relations between partners will
be purely contractual, and attracting additional investments to
implement a socially necessary project will be significantly
complicated (it is possible to invest in the relevant project
only by direct partners). Such a contract is not enough for
the creation transport hub and it doesn’t cover all relationships
between members of it (economic, social, political, legal,
and administrative aspects). There is a great corruption
part, the absence of consulting center for PPP in Ukraine,
plans for a long period during the concession agreement are
additionally hard, because Ukraine isn’t a country with a stable
economy, risk of default, and hardest question is question
of the ownership, because UZ is a strategy object and variants
with private ownership even for certain period is not possible.

Other forms of PPP are organizational and legal —
the creation of corporate-type economic organizations with
the participation of the state and/or territorial community in
them, in particular: a) joint-stock companies in the process
of corporatization or privatization, in which the participation
of the state (territorial community) is preserved(Part 2 article
22, part 3 article 24, part 3 article 5 Contract Code), b) economic
associations with the participation of the state and private
business entities (consortium) (Resolution of the Cabinet
of Ministers of Ukraine, 06.01.1995, and — introduction
of a special legal regime for business entities implementing
priority investment and innovation projects, including in
certain territories (The Law On Innovation Activity, On
Priority Directions of Innovation Activity in Ukraine, On
Scientific parks, On the Science Park Kyiv Polytechnic, On
State Regulation of Activities in the Field of Technology
Transfer.

In international practice, there are a huge number of types
of forms of public-private partnership and cooperation. For
the following development of the transport sphere, in particular
railway, we need choose the best variant of PPP for UZ,
and pay enough attention to all particulars of it. Public-private
partnerships are important for the construction and operation
of infrastructure, especially for railways and transport ports. In
world practice, there are two common forms of PPP, namely
contractual (which is provided for in Ukraine‘s legislation)
and corporate (not used in Ukraine). The most cost-effective is
the organizational and legal form — institutional or corporate.
It does not exclude the contractual nature of relations between
partners- it is based on an agreement on joint activities/contract
of a simple company, which is considered the prototype
of modern commercial organizations, primarily economic
societies. But, in Ukraine, at this moment, the law of PPP
stipulates that projects be only implemented in the form
of a contract. At the same time, in certain European countries,
there are no such restrictions. In most cases, a special structure
is created in the form of a legal entity with the participation
of a public and private partner, in some cases also with
the participation of third parties — certain financial institutions.
Within the framework of this association, it is possible to
achieve maximum organizational structure and openness
during operations by concluding relevant contracts.
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As railways connect with roads, sea (river), air networks,
and ports, they create opportunities with important elements
how people will be able to use them. The perspective way
of the PPP development in infrastructure projects, from
the author’s point of view, is corporative way — a legal entity
based on the institutional nature with the state majority in
ownership, according to which the interaction of the public
and private sectors takes place within a certain structure,
and can realize through creation transport cluster or transport
hub. The need is to factor in the network effect, across
the whole transport system of any individual addition by
connecting different transport and door-to-door connection.
It is important to preservative of the right of state ownership
of strategic objects of the infrastructure of railway transport
because of the presence of regulatory, and immigration bodies
in railway complexes and the performance of certain state
functions and protection of public interests by railways. Then
is important to agree and join this idea with existing Laws
and Codes or change them and with international documents.
It would be important to implement the following concepts
to the legislation of Ukraine:1) substitution private partner —
a legal entity, who undertakes to implement the PPP project
on the terms provided for by the founding agreement or joint-
stock agreement, if the main partner announces the complete
or partial insolvency of the PPP project implementation within
the prescribed time; 2) sponsor — economic organization (legal
entity), state, municipal and other enterprises established
by following with the current legislation of Ukraine,
which participate in the financing of a private partner to
ensure the fulfillment of obligations arising from the PPP,
and also have the right to offer a new private partner under
the conditions provided for by the founding agreement or
joint-stock agreement within the PPP; 3) The Code of Laws on
PPP is a unified normative legal act. Also decided legislation
of the attraction of a foreign sponsor and partners.

One such approach for the development would involve
a variation on the Australian system, where the publicly-
owned Australian Rail Track Corporation (ARTC) controls
a majority of the country’s standard-gauge lines and charges
operator access fees. Applying this system with the use of PPP
partnership in the Ukrainian railway system could be something
like this model: the infrastructure corporation, formed by

the private sector plus the government and municipalities.
Each private partner could invest in the infrastructure
projects by buying equity in the infrastructure company. As
is the case with ARTC, government investments also could
increase government capital. The company would set certain
infrastructure access rates to cover the investment costs,
make the investment decisions, and of course, infrastructure
assets would secure the financing. As the ARTC, it will
have the ability to pay out dividends that could increase
the attractiveness of investing for private partners. To minimize
the risk of monopoly behavior by both the infrastructure
company and the private pertness, an independent transport
regulator should be to ensure a consistent, fair and transparent
regulatory environment in the railway transport system in
Ukraine. In addition, it is important, that the government must
maintain the majority equity position in the infrastructure
company and manage it separately from UZ. Barriers to
entry to this market should be sufficiently low. Of course,
this structure has significant advantage in that it incentivizes
operators to invest in infrastructure by offering them the ability
to take part in decisions about infrastructure access charges
and capital investments. Keeping the government involved
helps to ensure the investments continue to meet impartial
policy goals, while the existence of an independent regulator
will help avoid abuses of market power directed against new
entrants and shippers. As a semi-government entity, PPP can
be exempted from certain taxes that reduce the significant level
of money out of the company. In addition, PPP still recognizes
the need for direct subsidies—it just makes these subsidies
impartial while inviting private sector participation.

PPP is so interesting for the Ukrainian railway, especially
when the Ukrainian government hasn‘t already subsidized
the rail infrastructure directly. By creating the open-access
infrastructure PPP Corporation with representation from
the government, municipalities and rail operators, Ukraine
can agree on the motivation of the public and private sectors
and improve the investment environment.

PPP can be an effective way to recover and rebuild
transport infrastructure. It can be a transparency and real
beneficial way to solve transportation and economic problems.
It is so important to make rethink to approaches the investment
instruments, in particular PPP.
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