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KoHcTuTyLioHaniam — BU3HaHWIA Ha MiXHapOAHOMY PiBHI BCiMa PO3BMHEHUMU AepXaBamy piBeHb PO3BUTKY CYCMinbCTBa, AOCKOHaNui npa-
BOBWIN MPaBOMOPSIAOK Cy4acHOCTi. Mogenb KOHCTUTYLIOHAanMi3My, Ik KOHBEPreHLis puc HauioHanbHUX CUCTEM, 3a 3araribH1M NpaBuUIIoM Hemae
3aranbHONPUNHATOrO YOPMYNSPY, AOTPUMYHOYUCH SKOro Byap sika AepkaBa Bripasi 3 ropAiCTio NPOronoLLyBaTh NaHyBaHHA KOHCTUTYLiOHai3My.
OpHak 3aBxay icHyBanu i 6yayTb iCHyBaTV reHEeTUYHO COPMOBaHI CyCMinNbCTBOM | OKpEMUMM iHAMBIAaMU 6a30Bi ineany, BEPXOBHI LiHHOCTI, siKi
[EeTepMiHy0Tb HasiBHICTb abo BiACYTHICTb B AiepXaBi OpPraHiYHOro KOHCTUTYLiOHai3My.

B cratTi npoaHanizoBaHo COPMOBaHi TEOPETUYHI NiAX0AM OO0 BU3HAYEHHS KOHCTUTYLIOHaMiaMy, JOCMIMKEHO MOro pucu Yepes npusmy
npuTaMaHH1M oMy iMnepaTuBam, 34iNCHEHO NOPIBHAHHSA BITYN3HAHOT TEOPETUKO-NPUKNaAHOIT AediHiLlii AaHOro TEPMiHY 3 HASBHUMU amepuKaH-
CbKMM NocunaHHsMuU. CTaTTio MPUCBSAYEHO NepLL 3a BCe BU3HAYEHHIO aKkCiOM OpraHiyHOro KOHCTUTYLIOHAani3My, cepea SiKuX Chig BBaxaTu Haw-
6inbLU BaXnuBi — CyTHICHI, CyBCTaHLiOHamNbHi CTOCYHKU MiX TakKMMM LUMPOKOMACLUTABHUMK pakTopamMu NM0ACHKOIT KUTTELISNBHOCTI, ik cBo60Aa,
BMacHiCTb | aemokparisi. 3okpema, 3aiCHEHO PO3MEXYBaHHSI Ta rpafaLlito akciom ceoboan Ta AeMOKpaTil ik BUpillanbHUX ifeaniB KOHCTUTYL-
OHaniamy, JOCMiAXeHO HeJOoMiK1M HasiBHOTO B YKpaiHi ySBMEHHS MPO KOHCTUTYLIiOHani3M K AeknapatvsHy dikuito. CekpeT mexaHiamy AieBOCTi
KOHCTUTYLIiOHaniamy obrpyHToBaHO Yepe3 3abesrneyeHHst cBOOOAW PUHKOBMX BiAHOCUH, NPUBATHOI BMACHOCTI, BUCOKUI PiBEHb MOBINBHOCTI
Ta coujianbHUX TPaH3aKLil K pyLUii EKOHOMIYHOrO 3pOCTaHHS. SK BiJOMO, came piBEHb €KOHOMIYHOTO PO3BUTKY € NTaKMyCOM PiBHSA NaHyBaHHS
KOHCUTYLioHaniamy. Cnmpatunch Ha iCHytody «CTaTUCTUKY 3aHenaay» Ykpainu, npointoctposaHo npuknag CLUA sk B3ipeub, 40 SKOro M1 MOBWHHi
nparHyTV B IKOCTi MEPLUOYEProBOro 3aBAaHHA Ha HacTynHi AecatunitTs (i GinbLue).

KntouyoBi crnoBa: koHCTUTYLiOHanNi3M, AeMokpaTisi, cBoboaa, Kanitaniam, coljanbHa AMHaMika.

Constitutionalism - the internationally recognized level of development of society by all developed countries, the perfect legal order of today.
The model of constitutionalism, as a convergence of features of national systems, as a general rule, there is no generally accepted form, following
which any state has the right to proudly proclaim the rule of constitutionalism. However, there have always been and will always be genetically
formed by society and individuals basic ideals, supreme values, which determine the presence or absence of organic constitutionalism in the state.

The article analyzes the formed theoretical approaches to the definition of constitutionalism, explores its features through the prism of its
inherent imperatives, compares the domestic theoretical and applied definition of this term with existing American references. The article is
devoted primarily to the definition of axioms of organic constitutionalism, among which should be considered the most important - the essential,
substantial relationship between such large-scale factors of human life as freedom, property and democracy. In particular, the delimitation
and gradation of axioms of freedom and democracy as decisive ideals of constitutionalism have been made, the shortcomings of the existing
notion of constitutionalism in Ukraine as a declarative fiction have been studied. The secret of the mechanism of effectiveness of constitutionalism
is justified by ensuring freedom of market relations, private property, a high level of mobility and social transactions as drivers of economic growth.
As is well known, the level of economic development is the litmus test of the level of constitutionalism. Based on the existing "statistics of decline"
of Ukraine, the example of the United States is illustrated as a model to which we should strive as a priority for the coming decades (and more).
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IlocTranoBka mpodiaemMu Ta ii akTyaabHicTh. [luTanas
KOHCTUTYLIOHAII3MY 3aBXKIX TBEPIO CTOSUIO Iepen AepiKa-
BaMH, sIKi ICTHHHO MpPArHyJId Ta MParHyTh MaHyBaHHS MpaBa
B cycniibcTBl. He AMBHO, 110 MOpYyY 3 €BOJOLIEIO JIFOAMHH,
[Ie TUTaHHS HAOYyJI0 HE JIMIIE CTATyCy MOJEMIYHOI JAUCKYCIi,
a ¥ Kmo4a Ui BUPIMICHHS NPAaKTHYHHX HEIOTIKIB iCHYIO-
YHUX TPABOBHX CHCTEM. BUIBIIICTh aBTOPUTETHUX HAYKOBIIIB
BU3HAIOTh, L0 came IMO0y/I0Ba OpPraHiYHOTO KOHCTHUTYIIO-
HaJIi3My 3MOXKE BHUPINIMTH OJBIYHY HpOOJIEeMy CYyCHibCTBA
1 OKpeMOro 1HMBIA: SKAUM YHHOM Ma€ (DYHKIIOHYBATH JIIOI-
CTBO, 1100 TOCSATTH INacTs?

B Vkpaini npobsiemMa mHaHyBaHHS KOHCTUTYLIOHAJII3MY
CTOITh OCOOJIMBO TOCTPO, TaK SIK peaii BKa3yloTh Ha abco-
JIIOTHY HEBIAMOBITHICTh AIFOYOTO JIaxy HoTpebaM iHIMBina.
3BaKalouy Ha 1CTOPiI0 CTAHOBJIEHHS YKPAiHU SIK HE3aJIeKHOI
JepKaBH, 11 paJsiHCbKE MUHYJIE, 30BCIM HE BUIA€THCS AMBHUM
TaKi CTpareriyHi MOMHJIKH B TOHSTTI KOHCTHTYIIIOHAII3MY.
YxBanenuit 1996 poxy OCHOBHMI 3aKOH He3aJIeKHOI YKpa-
THU OyB MOMYJTiCTCHKUM, «HU3BKOTIPOOHUM) Ta CTAPOMOIHHM
NPOTOPLIHHO A0 IIHHOCTEH 11 TOMIIIHIX yKJIaaadiB. YsBiMO,
1o 11 mpuiiMaB MenicoH Ta Aamc, 3 MEBHICTIO MOYKHA CTBEP-
okyBatd, mo Koncrutyniss He Oyna 6 moOymoBaHa coria-

JMICTUYHHMH HadalaMu. AJke, caMe B LbOMY BOadaeThbes
DIMOMHHUA  HENOMIK TPaKTyBaHHS KOHCTHTYLIOHATI3MY
B YkpaiHi. BuBueHHs H0ro reHeTHYHUX 16l Mae NPUKIIAJIHY,
MPAaKTUYHY AOLINBHICTh, BPaXOBYIOUM HasBHE MPOTHCTOSHHS
JICKJTAPATHBHO TMPOTOJIOMICHOTO KariTaai3My ieiiHO 3arBep-
JOKSHOMY COIIai3My.

AHaJi3 ocTaHHIX JOCHiXKeHb Ta myOaikaumid. Pi3ni
acniekTd (OpMyBaHHS Ta PO3BUTKY KOHCTUTYIIOHATI3MY
JOCITI/DKYBAIUCS ~ YKPAIHCBKUMH —BUCHHMH  I[TPaBHUKAMH,
3okpema FO. bapabarmiewm, I. Boiikom, B. KoBansuykom, A. Kpy-
csiH, B. Peunnpkum 1 1.4. TIpoTe, 3Baxarouu Ha ChOTOJHINIHIO
CHCTEMHY €pO3iI0 MPaBOBOi CHCTEMY, IIUTAHHS 3aJIHIIAETHCS
BIJIKPUTHUM.

Meta. BuBueHHS HasBHUX HEJONIKIB BITYH3HSIHOTO
MOHATTS KOHCTUTYL[IOHAII3MY 4epe3 Mpu3My peajizauii ioro
6a30BUX ineH.

Jlnis peanizariii 3a3Ha4€HOT METH MU CTaBUIIH ITEPe OO0
3aBIaHHS POAHAJI3yBaTH 11ei{HI HIHHOCTI OPraHIYHOTO KOH-
CTUTYLIOHA3My Ta OXapaKTepHU3yBaTH IX BIUIUB Ha PO3BHTOK
BCI€T MPABOBOI CHCTEMH;

Bukaaa ocHoBHoro marepiamy. OnuH 3 BIIOMHX Ham
TIyMadeHb AC(IHINIT «KOHCTHTYLIS» Kake, IO Le OCHO-
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IOpuanunmnii HayKOBUI €1EKTPOHHUMN Ky pHAI

BHUIA 3aKOH JIepKaBH, 1[0 BU3HAYAE CYCIUTbHUMN 1 IepKaBHHI
J1aj1, BUOOpYY CUCTEeMY, IPUHIUIIA OpraHi3auii Ta JisuIbHOCTI
Jep’KaBHUX OPraHiB, OCHOBHI mpaBa i OOOB'SI3KM I'POMasH
[1, ¢.266]. XuOHICTh TAKOr0 BU3HAYCHHS IOJISITAE B TOMY,
mo KoHcTuTylis mepin 3a Bce MOKIMKaHa MPOTOJIOIIYBaTH
1 3a0e3redyBaTH NaHyBaHHS OPraHIYHOTO KOHCTHUTYIIOHA-
Ji3MY, TIOHSATTS SIKOTO T€HETHYHO MPOCSIKHYTO OCHOBHUMHM
HIHHOCTSIMM KariTajai3my. BpaxoBytouu BHIIICHABE/ICHE, TIPAK-
THUYHIiIe Oyno O JIAKOHI3yBaTW I¢ TIIyMA4deHHs Ha KIITaJT
«amepukaHcbkoi KoHcTutywii» 3aans miICHICHHS eMOLiid-
Horo e(ekty. Tak, MPOMOHYEMO BH3HAYaTH KOHCTHUTYIIIIO —
e MpOKJIaMaIlifo CBOOO/H, PUHKY Ta COI[abHOI TUHAMIKH,
JIeTepMiHOBaHI JEMOKPATI€lO.

Y HOHATTI OPraHiYHOrO KOHCTHUTYLIOHAI3My Tpaiu-
LHIHHO BHIUISIOTH aMEPHUKAHCHKHI Ta €BPONCHUCHKUH, SIKi
BBXKAFOTHCSI BUTOKAMH 1 QOpMyNsipaMu JUTsl BCIX ICHYFOUHX
KOHCTHTYLIHHUX KOHCTPYKI[ii. BiamoBimHo 1o Teopii ame-
PUKaHCHKOTO KOHCTUTYIIOHAJII3MY, CEpLEBHHY KOHCTHTY-
1ii CTAaHOBUTH IHTEJEKTyalbHa CBOOOJA, IMiIPUEMHHUIITBO
I PHHOK 3a MiHIMaJbHOI YyYacTi MOTEHIIHHO HeOe3MmeYHoT
nepkaB. BopHoYac €Bponeichkuil KOHCTUTYIIIOHATI3M BijI-
3HAQYCHUH BIOMHMHU HaM OIBIYHUMH BHUTYKaMH— JIEMOKpa-
Tis Ta cBOOOA, PU I[LOMY MeEpIIe AeTepMiHye apyre (came
B TaKOMY TIOPSIAKY) [2, ¢.67].

B Teopii aMepHKaHCHKOrO KOHCTHTYIIOHATI3MY CcBOOOIA
€ pyulleMm comiagbHOi AuHAMIKH. JleMOKpaTist X MiCTUTh
IepIl 3a BCE IMOJIITMYHE 3MICTOBHE 3a0apBICHHS KOHCTHTY-
HioHaJi3My, 00 cTaBUTh paMku cB0oOOaAU. OCHOBY iICHYBaHHS
B CYCHUIBCTBI OPraHiYHOrO0 KOHCTHTYIIOHAJTI3My CTaHOBUTH
AKTHBHICTb, JI€BICTh JIOJCH MK COOOIO SK I[UIICHMHA opra-
HI3M , a IHCTUTYTH BJIQJM SIK TAPAHTH JAEMOKpATii IepeTBOPIO-
FOTHCS HA TIHBOBI CErMEHTHY, SIK OU 11€ YTOIIYHO HE 3ByYasio
Jutst YKpaiHu, Jie «TIHbOBHH XapakTep» Ma€e 30BCiM He BIaja.
AMEpUKaHCBKHH KOHCTUTYIIOHAJII3M YTBEpPAXKY€E CBOOOLY,
3 SIKOT MOXOJMTh JIEMOKpATisi, a He HaBmaku. HapomoBnaaas
TEHETHYHO OOYMOBJIEHO CBOOOJIO0, a/XKE ICHYBaHHS JIEMO-
Kpartii MOYKIIMBO BUKITIOUHO CEPEJI BUIBHHX 1 PIBHHX CY0’€KTIB
cniabHOTH. TOMy B OpraHidyHOMY KOHCTUTYLIOHaNi3Mi came
cB00O/a, a HE AEMOKpATisi — € NMPIOPUTETHUM 00’ €KTOM OXO-
ponm Ta 3axucry [3, c. 23] .

Jlemokparii B OpraHigyHOMY KOHCTUTYLIOHAJII3Mi BiZBO-
JIUTHCS BIINOBIJalIbHE, ajie He HaironoBHime micue. [Ipo ne
cBimunTh icHyroua Koncruryuis B Ykpaini. Ha nemokpario
B Hac TOYHO HIXTO HE 3a3ixae, 1 HasBHICTH HE CTaBUTHLCS ITiJT
CYMHIB, BPaxOBYIO4H BOHOBHUYMIT Ta BOIBOBHI Tepeoir icTo-
pii HaIIOTO IeP’KAaBOTBOPEHHS, BKJIIOYAIOYN ChOTOJICHHS (aJlke
MH BCE III€ Ha eTarli cTaHOBJICHH: ). YoMy * TOJIi MU BCE I1I€ HE
cranu Cnomyyenumn IlItaramu, Ha siki npunagae 20% cBito-
BOI €KOHOMIKH, SIKI BUPOOJISIOTH HAMOUIbIIE Y CBITI TOBapiB
Ta HOCIYT, BIIIOBiAHO JOCcATaoTh Haiioinbioro BBII Ha ma-
HETI, sIKi € Mpi€to OLIBIIOCTI HAIKX (1 HE TIJIBKH) IPOMAJISH 3a
MIpHJIOM T0OpOOYTY Ta BiJICOTKOBHM BIHOIICHHSM INACTS ?
ITarn maike 17T BCiX €BPONEHIIIB € CHMBOJIOM HeoOMeKe-
HUX MOXITUBOCTEH 1 BEJIMYE3HOTO HIAHCY, 110 H0ro Mae B co0i
KamiTali3M y H#oro noHaikiacu4Himii inocraci [4, c. 55] .

Besi koHCTHTYIIHHA CHCTEMa CHHPAETHCS Ha CBOOOMLY
PHHKY SIK TIEpPLIIOYEPTOBUI KPUTHIHUA YUHHUK KarliTalli3My
B HalM100AJbHIIOMY IOHATTI IbOT0O TepMiHy. LliakoM MoxHA
HOroauTHCh 3 TymMKoro @pinpixa ¢on aiieka, sikuii BBaxas,
1[0 Cy4YacHE KUTTSI BUMarae CBOOOJAM IMOMUTY W MpPOMO3HUIIT
Ha pUHKAX HaBiTh Oijbllle, HIX AeMokpaTtii. Hanpukiniii cBoel
Kap’epu BiH PEKOMEHAYBaB OOMEXYBaTU HApPOIOIPABCTBO
B THX BHIIQJIKaX, KOJM JIEMOKPATis PU3HMKY€E CTATH 3arpo3Jiu-
BOIO JUIsl CBOOO/IM PUHKOBUX TpaHCaKIii [5, ¢. 361].

Le o3Havae yTBEpIKEHHS B JIePiKaBi KOKHOMY OKPEMOMY
Cy0’€KTY TOTEHLINHHOT MOXJIMBOCTI BCTYNHUTH B OOIr LiH-

HOCTEW B Mipy CBOIX MOMKJIIMBOCTEH, HE CTAaBJISYM CTAPTOBHX
Ta KIHLIEBUX MEPENOH, 110 B KiHIIl KiHIIB i i1eHTU(IKy€e CBO-
6omy. B 11eHTpi BCecBIiTY 3aBKAM CTOSIB OKPEMUH 1HAMBIJ SIK
HE3MIHHHMH KpHUTEpill BU3HAUEHHS MOTped cycrinbeTBa. Yum
OlbIIa KUTBKICTh aBTOHOMHHUX CYy0’ €KTIB Marmme CBOOOIY
B 3a/I0OBOJICHHI CBOiX IIaHiB, aMOilliii Ta iHTEpeCiB, THM Kpa-
muM o0insge OyTH CyMapHHUH 3araJbHOHAIIOHATIBHUM e(exT
(CHIA sik B3iperip).

bepyun 10 yBarm ypakeHe KOHOPaBIpyCOM CBOTO-
JICHHS Ta KPUTUYHUE CTaH CBITOBOi ekoHoMiku, came CIIA
BUSIBUWINCh OCHOBHOK) MIIICHHIO TIOMIMPEHHS MaHaeMii /10
BceneHehbkuX MaciuTa0iB. Yomy Tak? Tomy, 110 BHCOKOE-
(extuBHE (YHKIIOHYBAHHS KAIiTATiCTHYHOTO OpraHi3my
3yMOBJIIOE  MAaKCUMAaJbHUH pPIBEHb COLIaNbHOI JUHAMIKU
Ta B3a€MOZIi IHANBIAIB B KPYroBOPOTi BUPOOIEHOT MPOMyKLIil
Ta HAIaHUX MOCIYT, TOCHICHHS COLIaIbHAX TPaH3aKIil — I1e
i € MOKAa3HUKOM ICTHHHOTO MaHyBaHHS KOHCTHTYLIOHATI3MY
B CyCIIUIBCTBI Ta JAEPXKaBI.

IMopyu 31 cBOOOMOK TEPMAHEHTHO CIIiIye iMIIEpaTHB
TOJICPAHTHOCTI, 1[0 BUKOHYE CIyKOOBY (YHKIIO IHCTpY-
MeHTy e(deKTHBHOTrO (YHKIIOHYBaHHs meprroro. Jlepikasa,
sIKa ICTUHHO MPOTOJIONIY€E KOHCTUTYIIOHANI3M SIK BUPa3 Bep-
XOBEHCTBA IpaBa B CyCHiJbCTBI, Oepe Ha cebe Oe33anepeuHe
3000B’s13aHHS YTPUMYBATHCh BiJl IIPUTAMaHHOTO il CIIOKOH-
BIYHOTO TIParHeHHs Y BCE BTPYYATHCh i BCE PErllaMEeHTYyBaTH,
MiAMITOBYIOUM DPErylIaTopu mif yHipikoBaHi cTaHIapTH
[6, c. 162 ] . TepmumicTb 10 MaHyBaHHS B COLiyMi pi3HOMa-
TTTs sIK 3 OOKY OKpEMUX IHAMBIIIB, TAK 1 JCPIKaBH SIK BIAIHOT
CTPYKTYPH € 3alI0PYKOI0 IYXOBHOTO, TIOJITHYHOTO T4, B IIEPILY
4epry, EKOHOMIYHOTO 3pocTanHs [7, ¢. 39]

HaiisickpaBillMM JOCSTHEHHAM AaMEpPHUKAHIIB  BBaXKa-
€MO Te, L0 JIFOIU 1i€l KpaiHu TPUAyMaad BUCIIB «POOUTH
rpori»(to make money) XKojHa MOBa CBiTY HE BOJIO/II€ MOX-
JIUBICTIO TMEpeaaTH CYTHICTh IbOTO i1ioMy. 3 JaBHIX-IaBEeH
JIIOY BBaKaNIM 0ararcTBO CTaTUYHUM — HOTO MOXHa Oys0
3a0parH, yCHaJgKyBaTH, BUIPOCHUTH, MOIIUIHTH, MOAAPyBaTH.
AMepHUKaHI[l cTalu MEepUIMMHU, XTO YCBIJIOMHUB, 110 Oarar-
CTBO BHUKJIFOYHO CTBOPIOETHCS, JI0 TOTO K MPE3OMOBAHO PiB-
HUM cepea piBHUX. SIK BiaydHO 3a3Hauae AlH Peng — Tam,
Jie JIIOOM MOXYTH BIIBHO BCTYIATH B TOPIOBi B3a€MHUHH, 1€
BEPXOBHHM CYJJICIO € PO3YM, BUTPAE HAMKpamuii ToBap, Haii-
Kpallla OpraHisalisi mpari, nepemMarae JIOIMHa 3 HaWBUILUM
PO3BUTKOM 1 PAIliOHATIBHICTIO CYIKEHb, TaM PiBEHb CTBOpE-
HOTO JIFOJIMHOK TIEPETBOPIOETHCS B PIBEHB 11 BIAPOIKCHHSI.
Bupa3z «poOuTy Tpoii» cTaso 0OCHOBOI MOpaJIi Li€l YaCTHHU
JIIOACTBA, 00 BOHM CHPHUUHSUIM TOW (pakT, MO Kamitaimizsm —
€/IMHA CUCTEMa, SIKa JIO3BOJISIE JIFOISAM JIOCATTH BUPOOHHYOTO
JIOCTaTKy, a KIIF0Y JI0 KalliTaiizMy - ocoducTta cBoboma. Ase
came 3a IIi CJIOBa JIETpaayrovi Ta HUII KYJIbTYPH 3 MEPEKHUT-
KaMH KOIIYHCTBA Ta COLiaji3My iHIINX KOHTUHEHTIB HEHAaBU-
1T Amepuky [8, c. 184] .

BucnoBku. KoHCTuTyIiiiHI HOpMH MOXYTh 1 OyayTh
JUSITH K e(PEKTHBHUH PETyISITOP JIUIIE 32 YMOBH, IO iX 3MiCT
BiJIOBiAaTHME (PyHJIAMEHTAIBHUM NICUXOJIOTIYHUM yCTaHOB-
kam JiroguHu. [loyactn came ToMy mpaBsa JIOAWHM B XapTil
3acagHu4MX npaB €Bpocorosy (2000) HaszuBaroThCs (QyHaA-
MEHTAJIbHAMH TIpaBaMH. KOHCTHUTYIOHATiI3M HA3UBAETHCS
OpraHiYHMM Mepul 3a BCe, TOMY LIO BiJNOBigae mnorpedam
CYCHIBCTBA, CMIB3BYYHHUH 3 MOKJIWKOM OKPEMHX IHAMBIJIB.
OpHak Bes I aroHis TOIIYKY nepdeKiioHi3My y BH3Ha-
YCHHSX KOHCTHUTYIIOHATI3My BTpadyae CBiii IIMOOKHH CEHC
B CYCHIJbCTBi, HE 3JaTHOMY OCSTHYTH Horo ninHocti. Came
TOMY, PO3BUTOK iHAMBiZA, IHTENEKTyaJbHE 3POCTaHHS OKpe-
MHUX 0ci0 1 Hallii BILIIOMY € KJIFOYeM JI0 TOBHOIIPABHOTO ICHY-
BaHHS KOHCTUTYIIIOHANI3MY, JIe HAWBUIMM 1 BOXHOYAC TPO-
CTHM BU3HAETHCS BEPXOBEHCTBO IPaBa.
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