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CYB’EKTHUI CKJAJI JOT'OBOPY ITPO MOPSI0OK BOJIOAIHHSI
TA KOPUCTYBAHHA CIIVIBHUM HEPYXOMUM MAUHOM

SUBJECT COMPOSITION OF AGREEMENT ON POSSESSION
AND USE OF JOINT IMMOVABLE PROPERTY

CraBuubkuii B.A.,
3100yBay kadeapu uuBiibHOro mpasa Ne 2

Hayionanvhui opuduunuil ynieepcumem imeni Apocnasa Myopozo

Y cTatTi gocnimkyoTbes 0cobnmBoCTi cyb’ eKTHOTO ckrafy 4OroBopy NPo NOPsiAOK BOMOAIHHS Ta KOPUCTYBaHHS CMiNbHUM HEPYXOMUM Maii-
HOM. Br3HayatoTbCst SKiCHI Ta KiNlbKiCHIi BUMOTM O CTOPIH AOTOBOPY Sk HEOOXiAHOT | JOCTaTHLOI YMOBU 100 yKNafAeHHs. AHani3ytoTbCs KOHCTPYK-
Lii NoBHOro i yciyeHoro cy6’ekTHOro cknagy AoroBopy M 06CTaBUHM, siki 0OYMOBMIOIOTH MOXIUBICTb iX BUKOPUCTAHHS.

KntouoBi cnoBa: HepyXoMicCTb, ChinbHa BMACHICTb, KOHKPETHE KOPUCTYBaHHS!, BONOAIHHS, JOTOBIp.

B cratbe nccnegyrTca 0COBEHHOCTM Cy6'beKTHOF0 COCTaBa Aorosopa o nopsgke BnageHusa 1 nofib3oBaHUA 06LLMM HEOBWXKUMBIM nmyluie-
CTBOM. Onpe}:lenmmcn Ka4yeCTBEHHbIE N KOJTMYECTBEHHbIE TpeGOBaHMH, BblABUraemMble K CTOPOHaM A0roeopa, Kak HeobXxoaMMble N OCTaTOuHbIe
YCNoBUA €ro 3aKroveHns. AHaJ’lVISI/IpyIOTCﬂ KOHCTPYKLUM NOSHOIO 1 COKpaLLleHHOro Cy6'beKTHOF0 COCTaBa fjorosopa u obcToaTenbCTBa, KOTOpble
OﬁyCJ’IaBJ’IVIBaIOT BO3MOXHOCTb UX UCNONb30BaHNA.

KntoyeBble cnoBa: He[iBUXUMOCTb, 06L1as COBCTBEHHOCTb, KOHKpPETHOEe Nnosib3oBaHne, BrnageHune, orosop.

The article is devoted to the research of features of subject composition of agreement on possession and use of joint immovable property.
Qualitative and quantitative characteristics of such composition as necessary and sufficient requirements for conclusion of an agreement are
determined.

Legal constructions of entire and reduced subject composition of agreement and circumstances that allow using them are analyzed. The
author justifies that entire composition is a general requirements for conclusion of an agreement on possession and use of joint immovable prop-
erty that bases on equality of rights and legal interests of co-owners. This is the basic model of subject composition of researched agreement.
According to it only total harmonization of all co-owners will lead to conclusion of an agreement.

At the same time the author concludes that actual legal reality doesn't effort to conclude such agreements by entire subject composition in
all the cases especially according to industrial immovable property that had been privatized. Imperfection of an order of privatization as well as
system of state registration of immovable property transactions and real rights on it caused situations when some co-owners of such objects are
unknown or missing but they are still co-owners. In such cases reduced subject composition can be used as exclusion from general rule. If some
co-owners of immovable property are unknown (missing) and all attempts were made to find them out known co-owners can conclude such an
agreement if such a property need to be cared about and rights of all co-owners are provided. It’s justified that in this case can be used one of
coerced legal models: 1) known co-owners get in possession and use real parts in immovable property that together constitute immovable thing
on the whole without determination real rights of unknown (missing) co-owners in such an object; 2) known co-owners get in possession and use
real parts in immovable property according to their parts in rights on it, determine real parts of unknown (missing) co-owners according to their
parts in rights on it with next constitution the regime of management over such parts of unknown (missing) co-owners or getting it in possession

and use. Both models can be used by co-owners at choice according to their needs and interests of unknown (missing) co-owners.
Key words: immovable property, joint ownership, specific use, possession, agreement.

BiHOCHHY CIHIJIBHOT BIIACHOCTI MArOTh Iy HU3KY OCO-
OnuBOCTEH, SIKI BHOCATH CBili BKJIaJ y HEOOXiIHICTb Iepe-
OCMHCIICHHSI PEYOBO-IIPABOBOTO 3B’SI3KYy MK yYaCHHUKAMH
LUBLUIBHOTO 000pOTY. 3a 3arajbHUM NPABUIIOM, CITiBBIACHHU-
KM 3IIHCHIOIOTH NIPaBa CTOCOBHO CITUILHOT pedi 3a B3aEMHOIO
3roJI010, a 00CAT TaKUX MpaB € piBHUM. [IpaBo BIACHOCTI B
TaKOMy BHIAJKY 3aJISKUTh BiJl BOJII HE OJHOTO, & ONpasy Je-
KUTBKOX Cy0’€KTIB, SIKIi MAKOTh Y3TOJKYBaTH BOJIO OJIMH OJI-
HOTO JUTS 3IiHCHEHHS BOJIOJIHHS, KOPHCTYBAaHHS Ta PO3MOPSI-
JOKEHHS! CITUTBHUM MaitHoM. Lle, y cBOrO "epry, MOpOKye psi
MUTaHb B MPAKTHII MPABO3ACTOCYBAHHSI, 30KpeMa B YaCTHHI
YKIIaICHHS JOTOBOPY TPO MOPSIOK BOJOIIHHS Ta KOPHCTYBaH-
H$l CIIIJIBHAM HEPYXOMHM MaiiHOM. XTO MOKe OyTH CTOPOHOIO
TaKOTO JOTOBOPY 1 UM HEOOXiMHHU JUIs HOro yKIaaeHHs I0-
BHUI CKJIaJ| CIIIBBIIACHUKIB Bi/IMOBITHOTO HEPYXOMOT'O MaiiHa,
a00 K J10CTaTHBO JIMIIE JEKiIbkoX 3 HUX? Ha i momupenHs
BiJINIOBIZIHOT IOTOBIPHOT KOHCTPYKIIT y BIJHOCHUHAX 3 TIPHUBOLY
HEPYXOMOCTI, a TAKOX B KJIFOUI MaJIOJIOCIIKEHOCTI 3a3Haue-
HOI IOTOBIpHOT KOHCTPYKIIIT HaBe/IeHE MMTaHHs Ha0yBa€ aKTy-
aJIbHOCTI 1 T0Tpeby€e HayKOBOIO aHAIi3y.

MeTo10 cTATTi € BCTAHOBJICHHSI BUMOT JI0 SIKICHOT 1 KiJIb-
KiCHOT XapaKTepHCTHKH Cy0’€KTHOTO CKIIajay JIOTOBOPY MPO
TOPSIZIOK BOJIOAIHHS Ta KOPUCTYBAaHHS CIIUTBHUM HEPYXOMUM
MaiHOM, 1[0 BUCYBAIOThCS MOJOKSHHSIMU YHHHOTO IIUBLITEHO-
'O 3aKOHOJIaBCTBA YKpaiHH.

IOpunuyHi acnieKTH BiIHOCHH CHIIBHOI BJIACHOCTI CTaBa-
JI TIPEIMETOM JIOCIIJKCHHSI TAKMX BITUM3HSIHHX 1 3apyOixk-

HUX BucHHX-TpaBHUKIB sk B. O. baxanosa, B. 1. bopucoga,
M. 1. Bpariucekuii, M. M. Benukanora, 1. B. Benenikrosa,
B. B. Bitpsucekuii, I. A. TopOyis, O. B. d3epa, I. B. XKunin-
koBa, [. I1. IBamoga, O. C. Iodde, T. C. Kiranona, O. O. Kpa-
caBumnkoB, H. C. Ky3nerosa, b. K. JIeBkiBcbkuid, A. 1. JIo30Bu#,
. O. Jlycnienuk, B. B. JIyus, P. A. Maiinanuk, 1. TT. Manrori-
Ha, €. O. Miuypin, L. IT. Mopos, C. A. Ilerpeuenko, O. 1. Ca-
¢onuuk, 1. B. Cnacu6o-®areera, O. M. Cracrok, C. 5. @yp-
ca, H. 0. Xpucrenko, 10. 0. [an-Ilanko, A. O. llleBupiH,
S1. M. [leruenko, B. JI. SIpotbkuii Ta iH.

Cy0’exTHUI CKJIaj JOrOBOPY 3 BOJIOAIHHS Ta KOPUCTY-
BaHHS CIUIBHUM HEPYXOMHUM MallHOM OOyMOBIIOE€TbCS HOTrO
KOHCTPYKIII€I0, 1 X04a MOJIOKEHHS 3aKOHO/IaBCTBA HE BUCYBa-
IOTh KOHKPETHHX BUMOT IIO/I0 IOTO CTOPIiH, TaKa KOHCTPYKIList
00yMOBIIIOE Ty OOCTaBHHY, 0 HUMU MOXXYTh OyTH CIiBBJIac-
HUKH HEPYXOMOCTI, a ()akTUUHO — SIK (Pi3U4HI, TaK 1 IOpUANYHI
ocobu. Takuil miaxig € NpsMUM HaCliIKOM Pi3HOMaHITHOCTI
MICTaB BUHUKHEHHS BiJHOCHH CITIJIBLHOT BJIACHOCTI, B SIKOC-
Ti SIKUX MOXXYTh BHCTYIIaTH SIK CIIJIbHE CTBOPEHHS ab0 TpH-
n0aHHS HEpYXOMOCTI B XOIi IHBECTHLIHHOI abo CHijbHOT
JISUTBHOCTI YU B MEXKaX IUIFOOHO-CIMEMHUX BiJHOCHH, TaK 1
i crajgkyBaHHs Tomio. KpiM TOro, BiICYyTHICTh OOMEKEHb B
Cy0’€KTHOMY CKJIaJli MPaBOBIIHOCHH 31 CIIJIBHOTO BOJIOJiH-
HSl Ta KOPHCTYBAaHHS HEPYXOMHUM MaiHOM IOB’SI3y€ThCS 1 3
THUM, 1[0 CaM JOTOBip HE Mae OCOOUCTOrO Xapakrepy, a, OTxKe,
HOTro CTOPOHAMM OJHOYACHO MOXKYTh OYTH SIK IOPHIMYHI, TaK
1 ¢izuuHi ocobu, a mpu HAOYTTI MpaBa BIACHOCTI Ha 4aCTKy
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HOBOMY CITIBBJIACHHKY HE TpeOa OJep)KyBaTH 3rO[y IHIIHMX
CITIBBJIACHHKIB Ha HAOYTTS Bi/MOBITHOTO MPABOBOTO CTATYCY.
Hes3Baxkaroun Ha Te, IO MPaBO CIIBGHOI BJIACHOCTI B IOpHU-
JOUYHIHN JIiTepaTypi Ha3UBaIOTh YTHCHEHUM IIPAaBOM BJIACHOCTI
[1, c. 28], TuM He MeHIIIe BOHO 30epirae po/loBi 03HAKH MpaBa
BJIACHOCTI, B TOMY YHCIIi 1 B YaCTHHI Cy0’€KTHOTO CKIIa1y BiJl-
MOBIZTHUX MPaBOBITHOCHH, aJDKE MOJIOKEHHS 3aKOHOJaBCTBA
He 00MeXyI0Tb Cy0’€KTHUI CKiIaj IIpaBa BIACHOCTI Jiuie di-
3UYHUMH YU IOPUANIHUMHU 0COOaMHU.

KpiM TOro, MOXJIHMBICTh HOPUIAMYHOT OCOOM BHUCTYIMATH
Cy0’€KTOM IOCIIIKYBaHOTO JOTOBOPY OOYMOBIIOEThCS IHIe i
THM, IO JOTOBIp MOXE HE 0OMEKYBAaTHCS OCOOMCTHUM BHKO-
PHUCTaHHSM PeasibHOI YaCTKH, L0 MEPESAAETHCS CIIIBBIACHHUKY,
a/pKe CTOPOHH MOXKYTh 3alpPOBAJUTH PEKUM KOHKPETHOTO
KOPUCTYBaHHS 1 JUIS TIOJAJbIIOI Iepenadi CBOIX pealbHHX
YaCTOK B KOPUCTYBaHH: iHIIMM cy0’ekTaM. B cygacHUX ymo-
Bax MOIIMPCHOIO € MPAaKTHKA Iepefadi y BOJOIIHHS Ta KO-
PHUCTYBaHHS OKPEMHX ILTOL] a00 YaCTHH HEPYXOMOTO MaiiHa,
HAIpUKIIaj, TOPrOBEIBHHUX IUION] B TOPTiBEIbHO-PO3BAKAIb-
HUX [EHTpax ab0 OKpeMHX KiMHAT B YKHTJIOBUX OyJHHKaX.
V 3B’s13Ky 3 1M crenrdika BiTHOCUH 3 BOJIOJIHHS Ta KOpHUC-
TYBaHHS CIUIBHAM MaliHOM IIOJISITa€ y TOMY, IO BiACYTHICTh
0COOMCTOrO XapakTepy JOroBOpPY OOYMOBJIHOE MOKIJIMBICTH
BUKOPUCTAHHS BiIITOBITHUX PEabHAX YaCTOK SIK CITiBBIIaCHU-
KaMH, TaK 1 IHIIUMH 0COOaMH.

TuM HEe MeHIIe B 4aCTHHI Cy0’€KTHOTO CKJIay JIOTOBOPY
PO HOPSAOK BOJIOAIHHSA Ta KOPUCTYBaHHS CHUIBHAM Hepy-
XOMHUM MaifHOM BCe€ K TaKd iCHYIOTh TUTAHHS, SIKi MafOTh SIK
HAyKOBH, TaK 1 IPAKTUYHHUHI 1HTEpeC 1 Ha TIIi MAJIOIOCIiIKe-
HOCTI aHaJIi30BaHOI JOTOBIpHOI KOHCTPYKILii HA0yBalOTh Hea-
OUSKOT aKTyalbHOCTI. 30KpeMa BayKJIMBUM € IIUTaHHS CTOCOB-
HO BIUTMBY CY0 €KTHOTO CKJIaJly Ha YHHHICTH JJOTOBOPY, TOOTO
BU3HAYCHHS, YH € HEOOXIHUM JUTS HOro YKJIaJeHHs TOBHU
Ccy0’€eKTHHH CKJIaJ| 1 HasIBHICTB 3rOJIM BCIX CHIBBJIACHUKIB a00
K OLIBIIOCTI 3 HUX.

B3aeMHa 1oB’s13aHICTh MPAaB CIIBBJIACHUKIB MiXK COOO00 Ha
00’€KT HEPyXOMOIro MaifHa 1 BiJICYTHICTh y TMPaBOBIIHOCHH,
IO PEIIAMEHTYIOTECS JOTOBOPOM IIPO MOPSIOK BOJIOAIHHS Ta
KOPUCTYBaHHSI CIIJIbBHUM HEPYXOMHM MaiiHOM, Takoi O3HAKH
SIK 0COOMCTHH XapakKTep HE BHKIOUae 3 (GpopMmyiu BiAMOBII-
HUX TPABOBITHOCHH IHTEPECIB TaKWX CIIBBIACHUKIB 1 1X TIO-
TpeO, sIKi MOKJIAIal0ThCsl B OCHOBY B3a€MUH Mix HUMH. Came
TOMY TaKUH JOrOBip 1 MOKIMKAaHMHA BU3HAUUTU MEXI peanizaril
IIPaB CIiBBIACHUKIB CTOCOBHO OKPEMHX YAaCTHH HEPYXOMOCTI,
THM caMUM 30aJlaHCyBAaBIIIH NIPaBa, 3aKOHHI IHTEpeCH 1 moTpe-
Ou CriBBJIACHHKIB. B 11iif YacTHHI, Ha Hallle TEPEKOHAHHS, TI0-
BUHEH 3aCTOCOBYBATHCSI TIPHHIIHIT IOBHOTO Y3rO/PKSHHSI BOJIE-
BUSIBJICHHSI BCIX CIIBBIACHUKIB SIK OCHOBHUI 1HCTUTYLiIHUIL
€JIEMEHT JIOTOBIPHUX BIHOCHH y c(hepi CIiIBHOTO BOJOMIHHS
Ta KOPUCTYBaHHsI HepyxomicTio. Lle € mpsiMuM Haciiikom a0-
CTPaKTHOCTI MpaB, OCKIIBbKH, SIKIIO OJINH i3 CIiBBJIACHUKIB HE
Oyzae nmpuiiMaTH y4acTi y JOroBOpi, 1€ O3Ha4aTume, 110 Horo
IpaBa TOPYILIYIOTHCS 1 CTOPOHM MO30aBISIOTH HOro mpasa
BOJIOJIIHHS Ta KOPHCTYBAHHS CIUJIBHUM HEPYXOMHM MaifHOM,
aJKe BiH Ma€ YaCTKU B yCiX peabHUX YaCTHHAX HEPYXOMOCTI,
y 3B’SI3KYy 3 UMM, SIKIIO HOTO 1MO30aBUTH Y4acTi B yKJIaJCHHI
JIOTOBOPY, L1€ 03Ha4YaTUMe, 1[0 iHIII CHiBBIACHUKH HE3aKOHHO
i 0e3 HaJeKHHX MiJCTaB OOMEXMIIM HOTO TpaBa Ha KOPUCTY-
BaHHSI CIIJIBHOIO PivuyIo.

Kpim Toro, HeoOXiaHO IpuiiMaTy 10 yBaru i 3BOpPOTHY CTO-
POHY TaKkoro HeXTyBaHHs IpaBaMHU Ta iHTEPECAMH CIIiBBIAC-
HUKa, 1[0 TAaKOK € HACIIJKOM a0CTPaKTHOCTI MpaB CHiIBHOT
BJIACHOCTI MO BiJJHOIICHHIO /IO pealIbHUX YaCTHH HEPYXOMOC-
Ti. SIKIIO CITIBBIACHUK HE € CTOPOHOIO IOTOBOPY PO HOPSIOK
BOJIOJ[IHHS Ta KOPHCTYBAHHSI CIUIBHUM HEPYXOMHM MAaifHOM,
TO 1€ O3HAYaE, 1[0 YMOBH LILOTO JIOTOBOPY HE MOIINPIOIOTHCS
Ha HBOTO, y 3B’SI3Ky 3 UMM 3a HUM 30€piraroThCs paBa BOJIO-
JHHS Ta KOPUCTYBaHHS BCIMa YaCTHHAMH CIIUILHOI HEpYyXo-
MOCT] Ha piBHI 3 IHIIUMHU CIIBBIACHUKaMHU, B TOH yac fK ix
IpaBa 3aJIUIIAIOTHCA OOMEKEHUMU YIOAO00, YKIAIEHOI MiXk
HuMH. [IpH 11bOMY, B 4acTHHI 00OB’SI3Ky TaKOrO CIiBBJIACHH-

Ka 31 31iHCHEHHS yTPUMaHHs CHIJIBHOI peui B3aranii yTBOpIO-
€TbCS MEXaHi3M OJOKYBaHHS Oy[b-SIKMX IOJINIICHh YaCTHH
HEPYXOMOCTI. AJXKe y 3B 3Ky 3 OKPECICHOK KOHCTPYKIIIEO
Ha BIJIIOBITHOTO CHIBBIACHHUKA HE MOIIHPIOIOTHCS 000B’ SI3KH
3a JOrOBOPOM, Yy 3B’S13Ky 3 UMM KOXKEH 31 CIIBBJIACHUKIB Hece
000B’S130K YTpPHMaHHS BIJIOBIJAIILHO 10 CBOEI peanbHOT
4acTKU Ta/abo0 JI0roBOpY, YKJIAJAEHOTO MiXK HUMH, a CITiBBJIac-
HUK, SIKHH HE € CTOPOHOIO TaKOTO JIOTOBOPY, HECEe BiITOBI THUI
000B’5130K BiJIIIOBIHO 70 3aKOHY. Y 3B’43KY 3 UM MiX CTOPO-
HAaMU JJOTOBOPY CTBOPIOETHCS AOTOBIPHHI NMPABOBUI PEXKUM,
a MDK TakuMH oco0amMH i CIIBBJIACHMKOM (CITiBBJIACHUKA-
MH), SIKAA HE € CTOPOHOIO JOTOBOPY, — JeTaibHuid. Tomy st
3[1MCHEHHS MOMIMIIEHb CTOPOHOIO JIOTOBOPY CBO€I peasbHOT
YaCTKM HEPYXOMOCTI HEOoOXi/lHa 3roja CIiBBIACHHKA, SKUH
HE € CTOPOHOI0 JOroBOpY. Kpim TOro, 3aranpHuii 000B’ 30K 3
HECCHHsI HEOOXIIHUX BUTPAT TAKHM CITIBBIIACHMKOM Ha YTPH-
MaHHS CITUIBHOTO MaifHa 00OMEXY€ThCs HOTO YaCTKOIO B MPaBi
3 ypaxyBaHHsM Ii IPONOPLIHHOCTI B KOXKHiH peanbHiil yacTu-
Hi HEpYXOMOCTI, sika IepeOyBa€ y BOJIOAIHHI Ta KOPUCTYBaHHI
KOHKPETHOTO CITIBBJIACHHUKA. B 1ijOMy Takuii i Xij| CBIUYUTh
PO HEMOXKIIMBICTD PO3IVIALY YCIYEHOTO Cy0’€KTHOTO CKIaIy
SK TpaJULIAHOT KOHCTPYKLUI{ AJIs1 BITHOCHUH CIUILHOIO BOJIO-
JIHHS Ta KOPUCTYBAHHS HEPYXOMICTIO CIIBBJIACHUKAMHU.

BianoBinHe MUTaHHS TOCUTh YacTO CTA€E MPEAMETOM CYIO-
BOTO PO3IVISITY, Y 3B’13KY 3 UMM CY/I Ha ITiJICTaB1 BIIITOBITHUX 10~
30BHUX BUMOT 1 POIIOHOBAaHUX BapiaHTIB MOPSIKY CILILHOTO
BOJIOZIIHHS T2 KOPUCTYBAHHS HEPYXOMUM MalfHOM BCTaHOBIIIOE
TaKWH MOPsIIOK CBOIM piteHHsIM. OTsKe, MOXKHA CTBEPIKYBATH,
10 KPiM JIETaJIbHOTO 1 IOTOBIPHOTO PEXKUMIB KOHKPETHOTO KO-
PHCTYBaHHSI CHUJIBHIM HEPYXOMHM MaiHHOM BHIUIAETHCS i€ i
CY/IOBUIA, SIKUIl BCTAHOBIIIOETHCS PILIICHHSM CYIL.

B 1pomy x KJ1F04i HEOOX1THO BiIMITHTH 1 T€, IO IIPU YKJIa-
JICHHI JOTOBOPY HOTO CTOPOHM MarOTh aOCOJIIOTHO PiBHI MpaBa,
IO TOB’SI3YEThCS 3 MPUPOIOI0 CHIJIBHOI BIACHOCTI, 30KpeMa
crinbHOT YacTkoBoi. Sk 3a3Hadae O. I. CadoHunk, mpaBoMoy-
HOCTI YYaCHHKIB 4YacTKOBOi BJIACHOCTI NOBHHHI 3AiHCHIOBa-
THUCS, BUXO/SYM 3 PIBHOCTI IHTEPECIB YYACHHUKIB, HE3aJICKHO
BiJl po3Mipy YacTok. YacTku MOXyTh OyTH PIBHUMH 1 HEpiB-
HHUMH, 10 HE BIUIMBAE HA OOCST TIOBHOBAYKCHH CITIBBIACHUKIB
[1, c. 28; 2, c. 278]. Taka Mo3uIist € MOBHICTIO BUIPABAAHOIO 1
3a0e3MeuyeThCs BiJINOBITHUMI HOPMAaTHBHUMH TIOJIOKCHHIMU
[uBineHOTO KOMEKCY Ykpainu. HeoOximHO Xi0a 1110 JOMOBHH-
TH, IO MOKJIAJCHHS B OCHOBY BIIHOCHH CITUIBHOI BIIACHOCTI,
30KpeMa CIIbHOI YaCTKOBOI, MIIXO/Y, 3@ SKUM KIJIbKICTh I'OJIO-
CiB KOXKHOTO CIIBBJIACHHKA JJOPIBHIOE OJHOMY TOJIOCY, & HE BU-
3HAYAETHCS B 3QJICKHOCTI BiJl HOTO peasibHOT YaCTKU B CITIJIbHII
HepyxoMmocTi [3, ¢. 158], moB’sI3yeThCsl 3 MPUHIIUIIAME CITpa-
BEJUIMBOCTI i JOOPOCOBICHOCTI, AKi MalOTh OCOONMBUI IPOSB B
OKpEC/IEHUX MPaBOBiIHOCUHAX. MIeThes Ipo Te, 10 PIBHICTH
IIpaB CHiBBIACHUKIB [IPH BU3HAUCHHI IOPSAKY BOTOIIHHS Ta KO-
PHCTYBaHHS CIUTEHIM HEPYXOMHUM MAHHOM >KOHMM YHHOM HE
HIBEJIOE PEYOBHX IHTEPECIB, SIKi CTOATH 32 11€aJTBHOI0 YACTKOIO
KOKHOTO CITIBBJIACHHUKA, a 1I€ O3HA4ae, 110 B OyIb-SKOMY pasi
JIOMOBJICHICTb CTOPiH MOBUHHA NepeadadaTy OepsKaHHs CIiB-
BIIACHUKOM Yy (DaKTMUHE BOJOIIHHS TA KOPUCTYBAHHS YaCTHHHU
HEPYXOMOCTI, 110 BiImoBifae ioro imeanbhiii yactii. Came
TOMY JAOCATHEHHS TAKOTO Pe3yIbTaTy IIOBUHHO OyTH HACIILIKOM
J0OpOT BOJII 1 KOHCEHCYCY, @ HE «IPOIITOBXYBAaHHS Bi/IOBIJI-
HUX IHTEpPECIB «MaKOPUTAPHUMY CITiBBIACHUKOM. ToMy Haji-
JICHHSI CITIBBIIACHUKIB PIBHUMH iI€aTbHUMH IIPaBaMy CTOCOBHO
CILJIBHOI HEPYXOMOI pedi He O3Hauae PiBHOCTI ix obcsry Bin-
HOCHO MaTepiaJIbHOTO E€KBIiBaJIEHTy (peajbHHX YacTOK) IpU
yKJIaJieHHI JOTOBOPY MPO MOPSI0K BOJIOAIHHS Ta KOPHCTYBAHHS
CIUTBHAM HEPYXOMHUM MaiiHOM. Kpim Toro, cam mopsijiok ykia-
JICHHS BOJIOHTAPHOTO JJOTOBOPY OOYMOBITIOETHCS HEOOXiJIHIC-
TIO JIOCATHEHHS 3T0I1 BCiMa HOro cTopoHaMu. AJpKe Oyib-siKHi
JIOTOBIp 1ie, MEPLI 32 Bce, B3aEMHE Y3TOMKEHE BOJICBUSBICHHS,
CHpsIMOBaHEe Ha JOCSTHEHHS MEBHOTO NPAaBOBOTO PE3YIBTATY
[4, c. 44]. k1o Bificy THsI 3ro/1a BCiX CITiBBIIACHUKIB, TO HE MOXE
OyTH 1 JIOTOBOpY IPO TMOPSIOK BOJIOAIHHSA Ta KOPUCTYBaHHS
CHIJBHUM HEPYXOMUM MaiHOM. JIuie cyn Mae MOBHOBaKEHHS
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3 MIPUMYCOBOTO BCTAQHOBJIEHHSI PEKHMY CIILIHHOTO BOJIOIIHHS
Ta KOPUCTYBaHHSI HEPYXOMHM MaiHOM, OJIHAK HE CITiBBIACHU-
Ku. SIBuine, sike 3HAWILIO Ha3BY B IOPUAUYHIN JiTeparypi sk
«IOTOBipHA TUCHPONOPLIs» a00 «00’€KTUBHO HETOOPOCOBICHA
MOBE/IiHKa» TMOBMHHE OyTH MiHIMI30BaHE y JOTOBIPHUX MPABO-
BIJITHOCHHAX, HE KaXXy4d BXKE MPO Te, 10 B psiji KpaiH ([aHis,
IBewist, innstaais, benpris, JllokceMOypr Ta iH.) Takuil Jvc-
OanaHc MoXKe OyTH MiZICTAaBOIO JUIs 3aCTOCYBaHHS CIIOCO0IB 3a-
xXHcty [5, c. 39, 42].

B oxpecneHoMy pakypci Taka O3HaKa JOTOBOpPY IIPO IO-
PSIIOK BOJIOJIHHSI Ta KOPUCTYBAHHS CHUIBHHM HEPYXOMUM
MaifHOM 1 Bi/AIOBIHMX NMPaBOBIIHOCHH SIK BiJICYTHICTH OCO-
OHMCTOrO XapakTepy y 3B’SI3KaX MK CTOPOHaMH Mae OyTH
YTOYHEHa 3 YypaxyBaHHSIM C(OPMOBAHOTO BHCHOBKY. be3s-
0COOMCTICHUI XapakTep 3B’s3KiB B TAKOMY Pa3i O3HAUaE, 110
JUIS CHIBBJIACHUKIB HE CTAHOBUTH HMPUHIIMIIOBOT Pi3HUI, sKa
oco0a CTaHe CIIBBIACHUKOM Y 3B’SI3KY 3 IIEPEXOLOM IIpaB Ha
YacTKy B CIUIBHOMY HEPYXOMOMY MaiiHi, OJHaK Jyis CIIiB-
BJIACHUKIB MPUHLIHUIIOBHM € TIMTaHHS OEPXKaHHA y (akThd-
He 0COOMCTe KOPHCTYBAaHHS Ti€l YaCTWHM CIILIBHOTO MaiiHa,
sIKa BIAIMOBiJA€ MOTO i/eanbHil YacTii B mpasi i 31aTHa 3a-
JIOBOJIBHUTH HOTO MOTpedM 3 ypaxyBaHHAM (DyHKIIOHAIBHO-
rO TPH3HAYEHHs MpeaMeTy JoroBopy. Ilpu npomy ocobucre
BOJIOJIIHHS Ta KOPUCTYBAHHS BKIIIOYAE K BIACHE CAMOCTIiHE
OJIepKaHHS KOPUCHOTO e(EeKTY 3 BIAMOBIIHOI YaCTHHU HEpy-
XOMOI pedi, IIIXOM 0COOMCTOr0 BOJIOAIHHS Ta KOPUCTYBaHHS,
TaK 1 MOXKJIMBICTb OJICPKAaHHS KOPUCHOTO e(eKTy BiJl epenadi
TaKOi YaCTHHHU B KOPUCTYBAaHHS 1HIIMX OCi0, 30KpeMa 4JICHIB
POIUHHU, HAlMaYiB TOIIO.

TuM He MEHIle, B SKOCTI BUKIIIOUCHHS HEOOXiTHO pO3-
DJISIIATH MOYKITUBICTD CITIBBJIACHUKIB YKJIQJATH JIOTOBOPH TIPO
TIOPSZIOK BOJIOAIHHS Ta KOPUCTYBAaHHS CIUIBHUM HEPYXOMUM
MaiHO B yCIUEHOMY CKJIaJIi, TOOTO 3a BiJICYyTHOCTI OIHOTO ab0
JIEKIIBKOX CIIBBIACHUKIB. Taki BHMaaAKK HEOOXiTHO pO3IJIs-
JIaTH SK Ti, IO BiANOBIZAIOTH iHTEpecaM abCOMIOTHO BCiX, Y
TOMY YHCJI 1 BIZICYTHIX CIIBBJIACHHKIB.

HeoOxiHO BiAMITHUTH, IO 3acTapisii 00’€KTH MPOMHCIIO-
BOI BJIACHOCTI y 3B 53Ky 3 HEJJOCKOHAIICTIO CUCTEMH 1HBEHTa-
pu3anii i opOopMIICHHS MpaB Ha HEPYXOME MalHO MOTpPAILIs-
I0Th B «30HY PH3HKY», /K€ 4acTO BIIOMOCTEH PO PealbHUX
CITIBBJIACHHKIB TaKUX 00’€KTIB HEMA€E aHl Ha MANepOBUX HOCI-
SIX, aHl B €JIEKTPOHHMX 0a3ax JaHuX. Y 3B’SI3KY 3 IMM BHHUKAE
MUTaHHS, SIKUM YUHOM BPETyJIbOBYBaTH BITHOCHHU MiX CITiB-
BJIACHUKAMH, SIKIIO OJHOTO 3 HUX a00 JEKiJIBKOX HEMOXKIIU-
BO BiJJHaWTH, TOOTO KOJIM CITIBBJIIACHHUK HeBijomuii. Ha Hamry
JIyMKY, B TAKOMY BHIAJIKy SIK KpaiHiil 3aXisi HCOOXIHO PO3-
DISJAaTH MUTAHHS HETMOBHOTO Cy0’€KTHOTO CKIIany JOrOBOPY
SIK JIOCTaTHbOT YMOBH Jyisi Horo ykiaaeHHs. OqHak qiiicHUM
TaKUi 10TOBip MOXKe OyTH JIMIIIE y BUIIAAKY, KOJIH HOTO CTOPO-
HU JIOKJIAJIM 3YCHJIb 3 IOIIYKY IHIIUX CIIBBIACHHKIB, 30Kpe-
Ma, PO3MICTHIN 00 SIBH y BCEyKpaiHCHKHX 3aco0ax MacoBOl
iHdopmauii, ogepkanu inpopmarnito 3 JlepxaBHOTO peecTpy
PEUYOBHX TIpaB HA HEPYXOME MAfHO PO IHIIKX CIiBBJIACHUKIB,
SIKIIIO BiJIMIOBIIHI BIIOMOCTI € B peecTpi, €AMHOTO AepPIKaBHO-
IO PEECTPY FOPUANYHUX 0Ci0 Ta (HI3UIHUX OCIO-TIANMPHEMIIIB
TOIIO. B SKOCTI 3aKOHOAABYOTO NUISAXY BPETrYIIOBAHHS BiAIO-
BIJTHOTO MIUTaHHS MOKHA 3alpOBaJIUTH 00OB’S3KOBICTh HOTA-
plaJIbHOTO TIOCBITYCHHS BIAMOBIZIHOTO JOTOBOPY MIX CITiB-
BJIACHUKAMU 3 HaJaHHSIM HUMH HOTapiycy JOKa3iB TOTO, IO
HUMU OylIY BUMHEHHI BC1 HEOOXIJHI Jii JUlf MOUIyKY 1HINMX
CIIBBJIACHHKIB.

KoHcTpykIiisi HenoBHOTO Cy0’€KTHOTO CKJIaay BiAIMOBiJ-
HUX TPABOBITHOCHH OOYMOBIIFOE MOJKIJIUBICTH 3aCTOCYBaHHS
JIBOX CXEM IMPABOBIIHOCHH, OOMIBI 3 SIKMX IependayaroTh
30epeKeHHs B HaTypi BCbOIO 00 €KTa HEPYXOMOCTI i, TaKUM
YUHOM, 3a0e3MeUeHHs MiKIyBaHHS PO ieaabHy Y4acTKy Bil-
CYTHIX CIIBBJIACHHUKIB B CIIJIBHOMY MaiiHi:

1) CHiBBIACHUKK MOXKYTh BH3HAUUTH ITOCEPEIHUIITBOM
JIOTOBOPY IPO TIOPSIOK BOJIOJIHHS Ta KOPUCTYBAHHS CITiJIb-
HUM HEPYXOMHM MAaiHOM peaibHi 4acTKH, [0 MEPeAaroThCsI
Y BOJIOJIHHS Ta KOPUCTYBaHHS KOJKHOTO 3 HHX, Y TOMY YHCIIi

i BIZICYTHIX Cy0’€KTiB, i BCTAHOBUTHU CTOCOBHO BiJIIIOBITHUX
YacTOK BiJICYTHIX Cy0’€KTiB PEKHM CIIUJIBHOTO BOJIOJIHHS Ta
KOPHCTYBaHHsI a00 Tepe/iaTh TaKy peajbHy YacTKy OJHOMY 31
CHIBBJIACHHKIB 3 IOKJIaJICHHSIM Ha HHOTO 000B’sI3Ky 3 ii yTpu-
MmanHs. Taki aii MaTUMyTb XapakTep BUMHEHHs Jiil B MaiiHO-
BUX iHTepecax ocobu Oe3 noBipeHocti. HerarnuHOW0 cTOpO-
HOIO TaKoi CXeMH € Te, 0 CHIBBIACHUKH CaMi BHUPILIYIOTh,
SIKy YaCTHHY BIJJAaTH BiJICyTHIM, Y 3B’SI3Ky 3 YUM MOXYTh
MaTH MiCIle 3JIO0BXKHMBaHHS 1 TIEPEKJIaJCHHs. Ha BiIICYTHHOTO
CHIBBJIACHMKA TArapsl 3 yTPUMAaHHS HaHOLIbLI NOTPeOyrodol
JIOTVISITY YaCTUHH PEYi.

ITO3UTHBHOIO CTOPOHOIO TAKOTO KPOKY € MPUHHATTS
000B’sI3Ky 3 yTPUMaHHS TaKO1 YaCTUHH CTOPOHAMH JOTOBOPY;

2) CHiBBIACHUKH MOXYTh JJOMOBUTHCS MIPO OJIEPKAHHS Y
BOJIOJIHHS Ta KOPUCTYBAaHHs PEaJbHUX YACTOK B CIUIBHOMY
MaiiHi, 10 He BiAMOBIZAIOTEH ieanbHUM JyacTKaM. BHacmimok
[[LOTO BCI peasibHi YaCTKH, B TOMY YHCIII 1 BIICYTHIX Cy0’€KTIB,
6e3 1X BU3HAYEHHs B HAaTypi PO3HOALIATBCS MIK CTOPOHAMHU
noroBopy. OJHaK B TAKOMY BHIIaJIKy YMOBHO HEOOXiJHO BBa-
JKaTH, 110 BIJICYTHI CIIBBIIACHUKH Ha PiBHI 3 THMH, SIKi OJIep-
JKaJl y BOJIONIHHS Ta KOPUCTYBAHHS peaibHi YaCTKW MEHII|
3a izeasbHi, epeJaliu cBOl peasibHi YacTKU TOBHICTIO 200 B
MEBHIM YaCTUHI TMM CHIBBJIACHHKAM, SIKi OJIEp)Kad y BOJIO-
JIIHHSI Ta KOPUCTYBaHHS pealibHI YaCcTKH, OLIbIII 32 1/1eabHi.
[lpu crinbHIM CyMICHIH BIACHOCTI HEOOXiJHO BUXOAWUTH 3
MIPEe3yMITLIT PIBHOCTI 11€aJIbHAX YacTOK.

IT03UTUBHOIO CTOPOHOIO TakOi KOHCTPYKLII € JOroBipHE
0o OpPMIICHHS 1 pO3MO/Iii PU3UKIB CTOCOBHO 30€peKeHHS Mai-
Ha MIX peaJlbHUMH CITiBBJIACHUKaMH. HeraTuBHOI CTOPOHOKO
€ Te, MO peajbHa YacTKa BIACYTHHOTO CITIBBJIACHHKA € WiT-
KO HE BHU3HAYCHOIO 1 HE MOB’S3aHOI0 3 YACTKOIO 17€ajbHOIO.
VY 3B’S3Ky 3 UM BOHa PO3IMOJiJICHA MIXK CHIBBJIACHHKAMHU,
SIK1 OZIEpIKaJIM y BOJIOJIHHSI Ta KOPUCTYBAHHS peasbHi YaCTKU
OIIBII, HiXK 1/1€aJIbHI.

IMepia cxema € OUIBII 3pYYHOIO JUISl 3aCTOCYBAHHS y BH-
a/IKy, KOJIM MO)KHa 3a0€3MeUYUTH OTOTOXKHEHHS ieaIbHUX 1
peanbHUX YacTOK, HAPUKIAM, KOJIU HAETHCS PO NPUMIILCH-
HSl HeXXUTIOBOTO NPH3HAYEHHS, SIKe HE Ma€ CKJIQJIOBHX elle-
MEHTIB (KIMHATH, 1HIII TPUMILIICHHS TOIO0). BoHa 3abe3meuye
OUIBII 3pYy4Hi PO3PAaXyHKU y BUINAJAKY, KOJIHM 3 SIBUTbCS Bil-
CYTHIll cIiBBIacHUK. B Tol ke yac npyra cxema Moxke OyTH
BUKOPHCTaHA SIK YHIBEpCAIbHUIA CIIOCIO BUPIIICHHS THUTAHHS
YKJIQJICHHS JIOTOBOPY MPO HOPSIOK BOJOAIHHS Ta KOPUCTY-
BaHHS CIUIbHUM HEPYXOMUM MaiHOM yCI4EHUM CyO’€KTHUM
ckianoM. OpHak B 000X BHIAJAKax MpH 3IIHCHEHHI po3pa-
XyHKIB MI>K CTOPOHaMH JIOTOBOPY 1 1HIIMMH CITiBBIIACHUKAMH
HEOOXI/IHO BPaxOByBaTH SIK BapTiCTh OJar, siKi OICPIKYHOThCS
BIJIMTOBITHUMH CTOPOHAMHU JOTOBOPY «3a PaxyHOK BIJCYTHiX
CHIBBJIACHUKIBY», TaK 1 BUTPATH, SIKI BOHU HECYTh Ha yTPUMaH-
HS peui ¥ ympaBninHs Hero. [Ipote, B Oyab-sikomy pasi, Bin-
CYTHI CIIBBIACHHKH MAarOTh MPaBO Ha IUIATy 3a «HAJaHHS B
KOPHUCTYBaHHSI» BiJIIIOBIIHUX YACTOK, OJIHAK 3000B’s13aHi 3/1iki-
CHHTH BiJIIIKOMYBaHHS K HEOOXITHUX BUTPAT HA yTPUMAHHSI
peanbHUX YacTOK, TAaK 1 BUTPAT, OB S3aHUX 3 YIPABIIHHIM,
SIKIIIO BOHO MaJIO MicCII€.

Ha Hamy gyMKy, MOXITUBEM € BUKOPHCTaHHS 000X 3a3Ha-
YEHUX CXEM, OJJHAK 3 ypaxyBaHHS BUMOT JOOPOCOBICHOCTI i
CIPaBEAJIMBOCTI, Yy 3B’3Ky 3 UMM Ha BIJICYTHIX CIiBBJIAaCHHU-
KiB HE MOXE MOKJIaJaTucsi 000B’ 30K 3 BIALIKOIYBaHHS TO-
BHOI CyMH BUTpAaT Ha yTPUMaHHS BU3HAYEHOI HOMY peaslbHO1
YaCTKH B CIUIBHIN HEPYXOMOCTI, SIKIO TaKa YacTka MmoTpedye
MiJIBUIICHAX 3aTpar Ha yTpUMaHHs. [HIN CHiBBIACHUKH I1O-
BHHHI TaKo)X MPUHAMATH y4yacTh y 3HIMCHEHHI BiJIIOBITHHX
BUTpAT B NICBHIN YacTUHI. B SIKOCTI aJbTepHATHBHOTO BUXOIY
CIIBBJIACHHKH MOXYTb BiIMOBHUTHUCH BiJl YKJIAJICHHS JOTOBOPY
KOHKPETHOTO KOPUCTYBaHHS, YNM 3a0€3MEeUUTH MPOOBKECHHS
iCHYBaHHSI JICTAJIbHOTO PEKUMY BOJIOJ[IHHS Ta KOPUCTYBaHHSI.

TakuM 4MHOM, NMPIOPUTETHUM B 3aCTOCYBaHHI IpH yKIia-
JCHHI JIOCTIPKYBaHOTO JOTOBOPY € MPUHIHUI ITOBHOTO
cy0’eKkTHOro ckiafay. YciueHu cy0O’eKTHUIl CKIIaJ AOroBOpY
MOXKE MaTH MiclLie JMIIe B OKpEeMUX KpailHiX BUMAAKaX TUM-
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4acoBO JUIs 3a0e3MeueHHsl iHTepeciB BCiX CIBBIACHUKIB. B
LIOMY K HEOOXiIHO pe3MyBaTH, MO 3arajibHEC MPaBHIIO
CTOCOBHO HEMOKITUBOCTI YKJIJICHHSI JOTOBOPY MPO TOPSIOK
BOJIOJIHHS Ta KOPUCTYBAaHHS CIUIBHUM HEPYXOMHM MaiHOM
yCiueHMM CyO’€KTHHUM CKJIaJIOM CIiBBJIACHUKIB O0yMOBIIO-
€TBCSI, MO-TIEPIC, HEMOPYIIHICTIO PEYOBUX IMpPaB B CHIY iX

a0COJIFOTHOTO XapakTepy, B TOMY YHCIII MPaB CITiBBIACHHUKIB;
o-/ipyre, abCTPaKTHAM XapaKTepoM MpaB CIILIEHOT BIACHOC-
Ti BIZHOCHO peajbHUX YaCTOK; MO-TPETE, €IHICTIO MPABOBOT
BOJII CHIBBJIACHHUKIB CTOCOBHO BH3HAYCHHS FOPUAWYHOT 1O
CIIJIBHOT BJIACHOCTI; TI0-4eTBEPTE, HErAaTUBHUMH HACIIIIKaMH,
JI0 SIKMX MOXKE ITPU3BECTH TaKa MPaBOBa KOHCTPYKIIis.
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LEX MERCATORIA B AIKOCTI ObPAHOTI'O ITPABA
Y MI’KHAPOJHUX KOMEPUIMHUX JOI'OBOPAX: CYYHACHHUU CTAH I IIEPCIIEKTUBH

LEX MERCATORIA AS THE APPLICABLE LAW IN INTERNATIONAL
COMMERCIAL CONTRACTS: CONTEMPORARY STATE AND PROSPECTS

Hipat K.T'.,
acnipaHT kadeIpu MizKHAPOHOT0 MPUBATHOIO MpPaBa

Inemumym migxcnapoonux gionocun

Kuiscvkozo nayionanvnoeo ynisepcumemy imeni Tapaca Illesuenka

CratTs npucBsiYeHa ornsay koHuenuii lex mercatoria, aHanisy BUpiLLEHHS NUTaHHS MOXIIMBOCTI 06paHHsi lex mercatoria cTopoHamm B SiKOCTi
3aCTOCOBHOIO Mpasa y MiXHapOAHO-NPaBOBUX JOKYMEHTAX, LLO PerynioloTb MikHapOAHi JOTOBIPHI BIHOCKHM KOMEPLLINHOMO XapaKkTepy, a Takox
3’'scyBaHHI0 Micus lex mercatoria nopyu i3 AepkaBHUM NPaBoM y HaNBIXKYOMy MarbyTHEOMY.

KnrouoBi cnoBa: aBTOHOMIst Boni CTOpiH, BUOip NpaBa, 3aCTOCOBHE NPaBo, MiXXHAPOAHI KOMEPLnHI BigHOCKHK, lex mercatoria.

CraTtbs nocesilieHa 0630py KOHLenuuu lex mercatoria, aHanusy pelueHWst BOMpoca KacaTefbHO BO3MOXHOCTM BbiGopa cTopoHamu lex
mercatoria B ka4ecTBe NPUMEHNMOro NpaBa B MexAyHapOoAHO-NPaBOBbIX JOKYMEHTaX, KOTOpbIe PErynupytoT MexayHapoaHble JOrOBOPHbIE OT-
HOLLIEHMSI KOMMEPYECKOTO XapakTepa, a Takke onpegeneHuo Mecrta lex mercatoria nofne rocygapCTBEHHOrO nNpasa B 6rnivkaniuem byayLiem.

KntoueBble crnoBa: aBTOHOMMWSI BOMU CTOPOH, Bbl60p npasa, MpPMMEHWMOE MpaBo, MeXAyHapoAHble KOMMepYeckue OTHOLUeHMs:, lex

mercatoria.

This article envisages the concept of lex mercatoria, reasons of its renaissance in 1960s, its growing popularity every year, and the essence

of this specific system of law. Lex mercatoria is widely accepted in international commercial arbitration, but state courts are very reluctant to use it
as the law applicable to contractual obligations of the parties, as the law per se is believed to be created only by sovereigns while lex mercatoria
is an amorphous system of rules that has a non-state origin. At the best state courts accept lex mercatoria as an additional source of law to the
state law regulating the parties’ relations. On the other hand state courts recognize and enforce arbitral awards where lex mercatoria was the
applicable law. So, states in the person of state courts partially recognize lex mercatoria.

During the last decades scholars from all unification centers (Organisation of American States, European Union, Hague Conference on
Private International Law, UNIDROIT, UNCITRAL, etc.) debated whether lex mercatoria should be equaled to state law and appropriate amend-
ments to national legislation of states should be introduced. The majority of scholars believe lex mercatoria is an objective flexible and universal

system of rules that favours international commerce as any other state law would do.
The great part of the article is devoted to analysis of international documents regulating international commercial relations, where the ques-
tion whether parties to a contract can opt for lex mercatoria as the applicable law to a contact is solved. The article envisages whether in the near

future lex mercatoria could be treated by states equally as state law.

Key words: party autonomy, choice of law, applicable law, international commercial relations, lex mercatoria.

3 yacy cBO€i MOSBM KOHIENLis lex mercatoria mpuseprae
nenani Oiblie yBard. 13 TeOPEeTHYHOI IIIONMHN JTUCKYCIT PO
icHyBaHHs lex mercatoria Ta oro poJib y peryoBaHHi MiXKHa-
POJIHOT TOPTiBIIi EPEMICTIIINCS B IUIOIIMHY MPAKTUYHY, a/Ke
3 POKY B pik lex mercatoria BUKOPHCTOBY€THCSI KOMEPCAaHTaMH
Ta apOiTpakamu jaenani yacrimie. L{e moB’s3yeThest 31 3MEH-
LIEHHSM POJIi TIO3UTHBI3MY, SIKHH BiIBOIHMB POJIb TBOPLII HOPM
IpaBa BUKJIIOYHO JIEPKaBi, 3pOCTAHHSAM POJIi HEICPIKABHUX aK-
TOPIB, TAKUX SIK MDKHAPOAHI oprasizauii, MbKHapOAHI Heyps-
JIOBI opraHi3ailii, pyny BYCHHUX, SIKi MPALIOIOTH TIiJ] MaTpoHa-

TOM JEpKaBHUX/HAAACPKABHUX OPraHiB (HAIPHKIAMA, KOMicis
Jlanno, sika Toyasia TPAIOBATH HAJ MPOCKTOM 3 yHidikamil
€BPOIEHCHKOTO TOTOBIPHOTO TPaBa, 3ayMaHnM B pamkax €C)
a0o mpuBaTHO (Hampukiaj, ykianadi [IpyHIuniB naruHoame-
PHUKAHCBKOTO KOHTPAKTHOTO MPaBa), i, FOJI0BHO, 3 MOMINPEHHIM
miobamizaii. Biacue, mobanizaris i mopoania HeoOXiHICTh
ICHYBaHHSI YHIBEPCAJILHOTO EKOHOMIYHOTO TIPABOTIOPSIIKY, SIKUI
y KIHLIEBOMY PaxyHKy cTaB O6u (hapBaTepoM caMoi rodaizaii.

Ha cporoanimHiii nens HopMu lex mercatoria Oyau cucre-
MaTH30BaHi y psij 30ipok perionansHoro (I[Ipuniunu €Bpornei-
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