IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

000B’S3KIB, SIKI Y MOAAIBIIOMY i OOYMOBIIIOIOThH MOBEHIHKY
YYaCHHKIB B paMKax iCHYFOUMX MK HUMH TPaBOBiTHOCHH. Y
MPaBOBIIHOCHHAX B3a€MOJIisi HOro0 YYaCHHUKIB HPOXOAUTH Y
BIJIMOBIIHOCTI /10 Cy0’€KTUBHUX MpaB Ta 000B’s3KIB, SIKi BOHU
MaroTh. Y Haylli L€l JIyMKHA TPUTPUMYETHCS OLIBIIICTh BYe-
HUX, X04a ICHY€ IHIINH MO Ha 3MICT IIUBUTLHHUX MPOIECY-

QIBHUX TPABOBIJHOCHH: TXHIM 3MICT CKJIQJIAETHCS 13 Mpole-
CyaJIbHUX [IiH, a TpollecyasbHi mpaBa Ta 000B’SI3KU — TIIBKH
¢dopma npaBoBigHOCUH [9, c. 65].

Y4YaCHUKM LMBUIBHUX IHPOLECYalbHUX NPaBOBITHOCHH
HaOyBalOTh MPOLIECYalbHI NpaBa i 000B’SI3KM 3a HAasIBHOCTI
KOMILICKCY 00CTaBUH, 0€3 SKMX BOHH HE BiJIOY/IyThCS.
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YOK 347.67
3AXACT MAMHOBUX ITPAB TOJIPY KK B CITAJIKOBUX BIZTHOCUHAX

PROTECTION OF PROPERTY RIGHTS OF SPOUSES IN HEREDITARY RELATIONS

Honuos /I.IO.,
3100yBay KadeapH HUBIJILHOIO MpaBa
Hayionanvnuii ynisepcumem « Odecoka iopuouyHa akademisy

CraTTs nprcBsivyeHa JOCMIAKEHHIO 3aXMCTy MallHOBMX NPaB Ta iHTEPECIB NOAPYXKS B CnagKoBUX BigHOcMHax. MpoaHanisoBaHo cynoBy npak-
TWKY Ta 3p06neHO BUCHOBOK, LLO OHUM 3 YCKMaAHEeHb, L0 MOXYTb BUHMKATMW Nia Yac peanisavii cnafkoBMX Npas TUM 3 MOAPYXOKS, XTO Nepexvs
iHLLIOrO, € HEBM3HAYEHICTb YaCcTKM B CRifIbHOMY MOAPYXHbOMY MaiHi. OBrpyHTOBaHO BUCHOBOK MPO AOLIMbHICTb PO3MOAINY (BU3HAYEHHS) YacTok
B CMifIbHOMY CyMICHOMY MaliHi NOAPYOKS LUe 3a XUTTS 060X 3 MOAPYXHKS.

KnroyoBi cnoBa: cnagkyBaHHS NMOAPYXOKAM, CnalmHa, CrifbHa CyMicHa BNAaCHICTb, YacTka B CMiMbHili CYMICHI BMACHOCTI, MOAIN ManHa
NOAPYHOKS.

CraTbsi NOCBALLEHa UCCNEA0BaHMI0 3aLLMThbl UMYLLECTBEHHbIX MPaB U MHTEPECOB CYMPYroB B HAaCNeACTBEHHbIX OTHOLIEHMSX. MpoaHanman-
poBaHa cyaebHas npakTuka u caenaH BbiBOA O TOM, YTO OAHUM U3 MPENSTCTBUIA, KOTOPblE MOTYT BO3HMKaTb BO BPEMS peanu3aumy HacrneacTBeH-
HbIX MPaB NepPeXuBLUMM CynpyromM, SIBNSETCS HEONpeaeneHHOCTb YacTh B 06LLeM cynpyxeckom umyluectse. OBocHOBaH BbIBOA O Lienecoobpas-
HOCTY BblfeneHus (onpeaenenns) Aonen B obLem COBMECTHOM MMYLLEECTBE CYMPYroB eLLe Mpu XWU3HWN 06omX.

KntouyeBble crnoBa: HacneaoBaHWe cyrnpyramu, HacneacTso, obLias coBMecTmas cobCTBEHHOCTb, 40N B 06LLEN COBMECTUMOW COBCTBEH-
HOCTU, pasaen UMyLLecTsa Cynpyros.

The scientific article is devoted researching of a protection of property rights for the married couples is in the inherited relations.

Author specify, that the problems of probate law always interested scientists, but in most cases researchers in general do not decide on the
features of inheritance of part in common joint property and its defense, and that is why actual is research of select aspect of range of problems.

An author specifies that difficulties arise up during determination of part in the inherited property, when part of testator is included in common
property of the married couples, and other heirs begin to claim on this property.

The article show that the question of the division of property of the spouses causes difficulties in court practice, especially when it comes to
property that has been acquired pursuant to Art. 74 Family Code of Ukraine.

Author pays aattention to the existence of a significant number of Supreme Court decisions, and the availability of the Constitutional Court of
Ukraine concerning the legal regime of marital property, and its division.

In article analyzes to achieve the court practice of the Supreme Court of Ukraine about this category of cases. Based on the analysis of court
practice the author concludes that the division of jointly acquired property of the spouses, is a complex, difficult issue that requires the judge
maximum attention to every detail of the case.

Author note that if the problems existing when spouse are a live, after death one of a spouse dividing their property becomes more difficult,
so chance of a court dispute resolution increases, as well as the more complicated the process of registration of rights to inheritance share.

The author draws attention to the fact that the loss of the title documents and/or a dispute between the heirs with respect to part of the in-
heritance, division of property of the testator and registration rights to it becomes the subject of court hearing. Author studies court practice and
specifically that one of the complications that may arise during the implementation of the inheritance rights of the surviving spouse is the uncer-
tainty in the general part of the marital property. That's why the most common category of legal cases in the inheritance relationships are cases
of recognition of property rights in the inheritance with the definition of parts in a jointly acquired during the life of the property. At the same time
the court is carried out verification of the parties’ submissions regarding the possible exception of certain assets of the hereditary mass through
its membership in the private property of one spouse.

The right to the division jointly acquired property (Art. 367 Civil Code of Ukraine, art. 69 Family Code of Ukraine) does not affect the marriage,
does not determine its divorce, but because of its realization in life simplifies the determination of the composition of the ancestral property and
its legal regime.

Uncertainty part in jointly acquired property of the spouses does not rule in the case of death of one of them, it is the property of the hereditary
mass, however, complicates the procedure of registration of rights to it.

Key words: inheritance by the married couples, inheritance, common compatible property, stake in common compatible property, division
of property of the married couples.
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TpaauuiitHO 3axXUCT OyAb-SKOTO HHUBIIBHOTO MpaBa poO3-
DIIA€THCS B PI3HUX aCHeKTax: 3 MO3MILIT HOro MPUPOIH, 0CO-
GnuBocTel peanizauii, epekTUBHOCTI (JOPM, B MaTepialbLHOMY
Ta IMpolecyalbHOMY CeHCi Tomo. J[ns Bcix mpaBOBiIHOCHH,
1[0 BUHUKAIOTh y c(epi MPUBATHOTO IMpaBa, XapaKTEPHUM €
crocib 3aXuCTy, IKUil BpaxoBye crenuiky CIipHOTO MpaBo-
BIJTHOIICHHS Ta J0CATAE CBOTO MAKCHMAIEHOTO e()eKTy 3 TOU-
KU 30py [IOHOBJIEHHS IOPYLIEHUX, OCIIOPEHUX a00 HEBU3HA-
HUX TIPaB Ta IHTEPECIB.

[Micns npoBenenHss B YkpaiHi komudikaiii ta MpHAHAT-
Ts1 LIUBiIBHOTO KOJEKCY YKpaiHH, IMBUILHO-IIPAaBOBE peEry-
JIFOBAaHHS 0araTboX BIHOCHH 3JIICHIOETBCS 3 BpaxyBaHHIM
HPaKTUYHUX NOTPed IMBITBLHOTO 00Iry, SIKMH CTPIMKO 30171b-
LIyeThCs. 3HAUYHA yBara 3aKOHOJABIs Oyia NpHUIiICHA SIK 3a-
TaJbHUM, TakK 1 CHeLialbHUM crioco0aM 3aXHCTy IHUBLIEHHX
mpaB Ta iHTepeciB. Pa3om 3 THM, SIKIO HAETHCS MPO CHAaIKOBI
BIJIHOCUHM, OCOOJIMBO IPO 3aXUCT MPaB TOIO 3 IOIPYACKS,
SIKMU TIEPEkKHB 1HIIIOTO, YOJIOBiKa a00 JKIHKH, SIKI TPOKUBAIN
pasoM ofHier0 ciM’er0 Oe3 peectpallii MU0y, MiCias CMEpTi
OJIHOTO 3 HHX, aHaJ3 CYJOBOI NPAKTUKU CBITYUTH PO HU3KY
TPYAHOILIB, 1[0 BUHUKAIOTh NPH peai3alii BKa3aHUMHU 0CO-
0aMu craJIkOBHUX TpaB. B cBOIO uepry, HaBelAeHE 00YMOBIIOE
HEOOXIIHICTH OLIBII IETATBHOTO JIOCII/PKEHHS IIbOTO aCMIEKTY
CTaKyBaHHSI TOIPYAOKS.

MeTol0 CTATTi € JOCIIAXKEHHS NPOLEIYPU ClaJKyBaHHS
YaCTKU B CIUJIBHOMY MaiiHi MOAPYX XS, a TAKOK LUBUIBHO-
MPAaBOBUX CIOCOOIB 3aXHUCTy MAaWHOBHX MpaB MOJAPYIOKI B
CITaJKOBUX IPABOBITHOCHHAX.

B sxocTi 6a30BOr0 MeTONa 3aITAHOBAHOTO JIOCIIKCHHS
00paHo CUCTEMHO-(QYHKILIOHAILHUI METO/I.

IIpobneMu criakoBOrO MpaBa 3aBKIAM LIKABUJIA HAyKOB-
uiB. IIpu 11pbOMy 0COOJIMBOCTI CHaJKyBaHHS OKPEMHX BHUIIIB
MaifHa B KOHTEKCTI OHOBJIEHOTO IUBUIBHOTO Ta CIIAIKOBOTO 3a-
KOHO/IaBCTBA, B TOMY YMCJIi YACTKU B IIPaBi CHUIbHIN cyMiCHIH
BJIACHOCTI MOAPYXKs, nociimKyBaiuck 1. B. Crnacu6o-®Pare-
eBoro, JI. K. Bypkanpkum, €. O. Psidokons, O. €. Kyxapesum
Ta iH. Pa3oM 3 TUM, cTaH BHBYEHHS POOIEMATHKH HE MOXKHA
BH3HATH 3aJI0OBUIBHUM, OCKIUIBKH aHaNi3 CyIOBOI MPaKTUKU
CBITYUTH PO CKACYBaHHs 6araThOX MPUAHATHX 3 Ii€l KaTero-
pii cripas pitieHb. Cys, SKIO 3BEPHETHCS /10 HABYAIBHOT JTi-
TepaTypH, BCTAHOBUTb, 110 B OUIBIIOCTI BUIIAIKIB aBTOPH B3a-
raji He 3yMUHSIOTHCS Ha 0COOIMBOCTSX CIaIKyBaHHS YacTKU
B CHUIbHIN CyMICHIH BIacHOCTI Ta ii 3axucty. B okpemux Bu-
HagKax MUTAHHS CHaJKyBaHHS YacTKU y CHUIBbHIN CyMicHiH
BIIACHOCTI TOAPYXIKS PO3MISIAIOCE SIK YaCTHHA MUTAHHS ITPO
CIaJKyBaHHS OKPEMUX MalHOBUX mpaB [1, c. 65-67; 2, c. 62;
3, ¢.319]. IIpu oMy NIMTaHHIO HUBIIBHO-IIPABOBOIO 3aXUCTY
SIK B LIJIOMY, TaK 1 IIO0 OKPEMUX IHCTUTYTIB, Cy0’ €KTUBHUX
MIpaB Ta IHTEpECiB MpHUJIiJIcHa 3HauHa yBara HayKoBIIiB. Pazom
3 THUM, SIKIIO HIEThCS PO OCOOIMBICTD 3/1IHCHEHHS 3aXUCTY B
CIaJIKOBHX IMPABOBIJHOCHHAX, TO JIMIIEC B MPOQPITLHOMY JI0-
CJIIJUKEHH] KOJIGKTUBY XapKiBCHKUX JIOCIIJIHUKIB 3BEpTasIacs
yBara Ha IXHI0 ocoOnuBicTb [4, ¢. 397; 5].

BUHHUKHEHHS CTIaIKOBUX BiZIHOCHH IOB’SI3YETHCA 31 CMEp-
TIO CITJKOJABII TA BIIKPUTTSAM CHAIIIUHU. SIK CIyIIHO 3a-
3HAYANIOCH Y JTiTeparypi, 3A1HCHEHHS CIIaJIKOBUX ITPaB Ma€ CBOT
0COOIMBOCTI, SIKi 3yMOBJICH] BUKJIIOYHUMH 3a CBOIM XapakTe-
POM FOpHIUYHUMH QaKTaMH, 3 0E3yMOBHO HASBHICTIO SIKHUX
| BUHUKAIOTh K Taki Cy0’€KTHBHI CITaJKOBI MpaBa, a came:
a) BIIKPHUTTS CHAIIIMHK; O) HAsBHICTH CIIAJIKOBOTO MaiiHa;
B) 3[aTHICTh OCOOM BHUCTYNHUTH CMAJAKOEMIIEM; T) TPUUAHSITTS
CHa/IIIMHI 0c00010, SiIKa BUCTYTIAE CliaKoemIieM [6, c. 12-15].

Be3yMoBHO, BKa3aHi Cy0’€KTH MatOTh MOXKITHBICTh KOPHCTY-
BaTHCS THMH 5K CIIOCOOAMH 3aXHUCTY, IO 1 YIaCHUKH 1HIIUX -
BUJIBHUX TPaBOBITHOCHH, ajie JUIsl €(pEKTUBHOTO 3aXUCTY LIOTO
He JIocTarHho. Hanpukian, 10 ckiiaay CriajliuHA BXOIATh yCi
mpaBa Ta 000B’SI3KH, 110 HAJIEKAJIH CIaIKOJIABIICBI HA MOMEHT
BIZKPHTTS CIIAIIIVHY 1 HE MPUITUHUIIKCS BHACIIIOK HOTO cMep-
i (cT. 1218 LK Vkpainu). 30kpema, TpyAHOLL BUHUKAIOTb IiJ
4aCc BU3HAYCHHA YaCTKH B CIIAJAKOBOMY MaﬁHi, KOJIM 4YacCTKa
CTIAIKOJABI BXOAUTh B CIUIbHY BJIACHICTH MOAPYXOKS, a MO-

TiM IHII CHAJKOEMI TOYMHAIOTH IPETEHIYBaTH Ha L€ MaiHO.
OKpeMo ciT 3ayBaXKUTH, 1110 B3araji MUTAHHS PO IO/ Mai-
Ha BUKJIMKAJIO TPYIHOILI B CYJOBIH MPaKTHUIl, OCOOIMBO KOJIU
MoBa Hie npo MaiiHo, HabyTe B nopsaaky cr. 74 CK Ykpainu.
30kpeMa, Cropu Ipo MOAUT MaifHa Oyl HEOJHOPA30BO MPEa-
MmetoM neperiny BepxoBuuM Cynom VYkpainu, a takoxk Kon-
crutyiiiauM Cymom Ykpainu (B MeXaX MpOBaKSHHS 32 KOH-
CTUTYLIHHIM 3BEpHEHHSM TpHBaTHOrO mignpueMctBa «IKIO»
mono odiuiiiHoro mrymaueHHs nojoxeHHs 4. 1 cr. 61 CK
Vkpainu no cnpasi Ne 17-pr/2012). Oxpemi akTyanbHI MUTaH-
Hsl CY/IOBOIO 3aXHCTY B CHIAJKOBHMX BiIHOCHHAX 3HAMILILIA CBOE
BupimieHHas B [TocranoBi [Inenymy BepxoBnoro Cymy YKpal-
HE «[Ipo CcymoBy MpakTHKy y CIpaBax Mpo CHaIKyBaHHS» Bil
30 TpaBust 2008 poky Ne 7 ta y JIucti Buroro CrienianizoBaHo-
ro Cyny YkpaiHu 3 po3nIsiLy UIMBIUTEHHX 1 KPUMIHATBHHX CIIPaB
«IIpo CcynoBy NPAKTHKY PO3IIIsY LMBUILHAX CIPAB MPO CIIaji-
KyBaHHs» Bix 16 TpaBus 2013 poky Ne 24-753/0/4-13.

OCKINBKY BIACHE ITHTaHHS IIPO OCOOIMBOCTI IOALTY
MaiiHa MIX MOAPYXOKSIM HE € CaMOCTIHHOIO IIJUIIO I[bOTO J0-
CIII/DKEHHSI, 3a3HAYMMO, L0 B CYJIOBIM MPaKTHIl 32 OCTaHHI
POKH OyJIO0 BUPIIICHO JNEKiIbKa MPUHIMIOBUX HTaHb MO0
3actocyBaHHA okpemux HOpM CK VkpaiHu Ta BHCIOBICHO
HM3Ky IPHHIMIIOBUX JUIS TPABO3aCTOCYBAHHS MPABOBUX I10-
3HIIIH, SKi € 000B’A3KOBUMH JUIsSl BCiX CyO’€KTIB IPaBO3acTo-
cyBanHs. Tak, BepxoBHum Cymom Ykpainu Oyino BH3HAYEHO
0COONMBOCTI Oy MaiHa (i3UYHOT OCOOU-ITIAPUEMIIS
(ITocranoBu Bepxosroro Cyny Vkpainu Bix 11 6epesns 2015
poky y cpasi Ne 6-2111c15, Big 16 rpynust 2015 poky y cnpa-
Bi Ne 6-11091cl5), 30kpeMa BkazaHO, 110 MaiiHO (i3u4HOT
0COOU-TIANIPUEMIIT MOXKE OYyTH 00 €KTOM CIIJIBHOT CyMiCHOT
BJIACHOCTI MOAPY>OKA 1 IPeAMETOM MOALTY MK HUMH 3 ypa-
XyBaHHSIM 3arajJbHAX BUMOT 3aKOHOIABCTBA ILOI0 KPUTEPiiB
BU3HAYCHHS CIIUJIBHOTO MaiHa MOJPYXOKS Ta CIOCOOIB MOIi-
7y HOr0 MK HUMH; TiIKPECIICHO, 10 caM 110 co0i GakT mpu-
n0aHHS CIPHOTO MaifHa B Iepiof NUII00Y He € 6e3yMOBHOIO
MiICTABOIO JUIS BiJIHECEHHS TaKOro MaiHa /10 00 €KTiB MpaBa
CHIJILHOI CyMICHOI BJIACHOCTI MOJPY}OKS; BU3HAYEHO, IO MiJI
4yac BHUPIIICHHS CIIOPY HIOIO0 MOALTY MaliHa, HabyToro ocoda-
MH, SIKi He nepeOyBalTh Y 3apEECTPOBAHOMY IILITFO0I MiX CO-
6010, CII1J1 yCTAaHOBUTH He JIUIe (JaKT CHiIBHOIO IPO>KUBAHHS
CTOpIH y cmpaBi, a i 0OCTaBUHU NMPUIAOAHHS CIIPHOTO Maki-
Ha BHaciok crijabHol mpati (IToctaHoBa BepxoBHoro Cymy
Vkpaiuu Big 23 Bepecus 2015 poky y cripari Ne 6-102611c15)
TOIIO. 3ayBa)kKMMO, IO MiJ 9ac PO3MILAY BKa3aHOI KaTeropii
cnpas BepxoBuum Cynom VYkpainu Oysio BUPIIIEHO NUTaH-
Hs HaBiTh IIOJ0 3aCTOCYBaHHS HOPM IIPOLECYaJbHOTO IIpaBa
(ITocranora BepxoBnoro Cyny Ykpainu Big 22 kBitHs 2015
poky y crpasi Ne 6-79 ncl5).

BrnacHo kaxyuu, KijgbKicTb nmoctanoB BepxosHoro Cymy
YKpaiHu 3 IbOro NPUBOLY BXKE KPACHOMOBHO CBIJUHUTS IIPO T€,
IO MO/ CIIJIBHO HA0yTOro MaiHa MOAPYXIKAM € TTHUTaHHIM
KOMILJIEKCHHUM, CKJIQJIHUM, Ta TTOTpedy€ BiJl CyIIi MaKCUMallb-
HOI yBaru 10 KOXKHOI AeTaii cnpaByu. He BaKko ysBUTH, 110,
SIKIIO CHip LIOJ0 MOAUTY MaifHa BUHHUKAE MiciIs CMEPTi OAHOTO
3 TIOZIPY HOKA, 200 0co0H, siKa MPOYKUBAJIA 3 IHIIOK 0c000t0 O3
peectparii ooy, e crip 6yzle 11e OLTBII 3armeKIumM, Opy/-
HUM Ta CKJIQJHUM, HiX 3BUYaitHuil moain maiiHa. Hanpuknan,
SKIIO CMEPTh OAHOTO 3 MOAPYKS HACTYIMIIA il Yac MOALLY
CHIJILHOTO MaifHa, a CHaJIKyBaHHS 3/IHCHIOIOTH JITH Bij pi3-
HUX IUTIO0IB CIaIKOMABIL, TO MOXKITBE HE CITIBIIAJIIHHS TIPO-
LeCyalbHUX MO3MLII MK CAMUMH CIaJIKOEMISIMH B YaCTHHI
BU3HAUEHHS 00CATY IOJIPYXKHBOTO MaiiHa, 1110, B CBOIO YEpry,
MaTUME HACIIIJIKOM YCKJIaTHCHHS HOT0 TOJILTY.

V¥ Tlocranogi Ilnenymy Bepxoaoro Cymy Ykpainu Bij
30 TpaBus 2008 poky Ne 7 «IIpo cynoBy mpakTuky y crpa-
BaX PO CHAJKYBaHHS» PO3’SICHEHO, IO YacTKa IIOMEPJIOro
CIIBBJIACHMKA HE MOXKe OyTH 3MiHEHA 3a pillieHHAM cyny. J{is
o opMIIEHHSI ITpaBa Ha CIAJIIMHY 3aKOH HE BHMAarae pilicH-
HSl CyQy IpO BU3HAUSHHS YAaCTKH CIAJIKONABII. AHAIOTIUHI
PO3’sicHeHHsI MicTATbeA 1y JIucti Bumoro CrenianizoBaHoro
Cyny Ykpainu 3 po3nIsfly LIMBUIBHUX 1 KpUMiHAJIbHUX CIIPaB
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Bix 16 TpaBHs 2013 poky Ne 24-753/0/4 «IIpo cynoBy mnpak-
THKY PO3TIATY NUBUIBHUX CHpaB MPO CIAaJKyBaHHSM», 1€ 3a-
3HAYEHO, 10 BiANOBiAHO 10 cT. 1226 IIK VYkpainu, yacTka y
IIpaBi CHINBHOI CyMiCHOI BJIACHOCTI CIIAJIKY€THCSI HA 3aralb-
Hux migcraBax. Cy0’eKT mpaBa CIiJIbHOT CyMICHOI BIACHOCTI
Ma€ TIPaBo 3aroBiIaTh CBOI YacTKy Y MpaBi CHIIBHOI CyMic-
HOT BITACHOCTI 10 11 BU3HAYCHHS Ta BUILUTY B HAaTypi.

PazoMm 3 TuM, cHagkoeMellb MOXE€ BBa)KaTH, L0 IIEBHE
MaiiHoO, SIKe HaJeXKaJlo IHIIOMY 3 MOAPY}OKS, 3a 4ac HITI00Y
ICTOTHO 301IBIIMIIOCS y CBOTH BapTOCTI BHACHIJIOK CITIIBHUX
TPYIOBUX UM IPOIIOBHUX 3aTpar, ab0 3aTpar APYroro 3 HOApyK-
*Ksl — cHajKonaBLs. BiH Moxe BUMaratu Mojily CIaJKOBOIO
MaliHa B iHIIOMY NOpsAKY. Taki CymoBi cnpaBH JTOCTaTHBO
4acTo 3yCTPIYarOThCs B CylOBiH mpakruii [7; 8].

3rigao 3 n. 4.21 Tlopsaky BYMHEHHS HOTapiadbHUX il
HOTapiycaMu YKpaiHW, IpH O(GOPMIICHHI CHIAAIINHU SK 32
3aKOHOM, TakK i 3a 3all0BITOM HOTapiyc y BHIIaJKaX, KOIH i3
JIOKYMEHTa, MIO IOCBIIYy€ MpPaBO BIIACHOCTI, BOAYAETHCH,
0 MailHO MOKe OyTH CHUIBHOK CYMIiCHOK BIJIACHICTIO TIO-
JPYXOKS, TIOBHHEH 3’SICYBAaTH, YM € y CIAAKOMaBI TOH 3
HOAPYAOKS, SIKUM Horo mepexxus, 1 skuil Mae mpaBo Ha —
1/2 gacTKy B CHiIbHOMY MaiHi MOAPYXKs. 3a HasABHOCTI ApY-
TOTO 3 TIOZIPY K] HOTapiyc BUA€ HOMY CBIJIOLITBO MPO MPABO
BIIACHOCTI Ha 9acTKy B CIILTBHOMY MaifHi moapy»oks. Bugada
CBIJIONTBA TIPO NPABO HA CHAAIINHY CITQJAKOEMIIIM, SIKi MPH-
HHSIM CHAAIIKHY, CTPOKOM HE OOMEXKEHa, IO B CBOIO Uepry
3arOCTPIOE MPOOIEMy 3TOBKHBAHHS MPaBaMU CITATKOEMIIAMH,
SIKI TAKUM YHHOM MOXKYTh YHHKATH BiJIOBIJAIILHOCTI TIEpeT
KPEJIUTOPOM CIHaIKOIABLIS.

Mix TuM, y 3B’SI3Ky i3 BTPaTol0 IPaBOYCTAHOBUUX JOKY-
MEHTIB Ta/ab0 CIopy MiX CTIaJIKOEMIISIMH LII0J0 YaCTOK Y CIaj-
ILIMHI, TIOJIT MaifHa criaIKoaBIIs Ta OQOPMIICHHS ITPAB Ha HbO-
TO CTa€e MPEMETOM CYOBOTO po3nmiay. Ciij 3ayBaXkuTH, IO
[IUTaHHS 3aXUCTY IHTEPECiB CHaKOEMIL € HalOUIbII aKkTyalb-
HUM UL HEPYXOMOT'O MaifHa, OCKIJIbKHU 3a 3arajJbHUM IpaBU-
JIOM TIPaBO BIACHOCTI Ha HHOTO BUHHMKAE JIUIIIC TTICIIs PeECTparil
TIpaB Ha HBOTO. Y 3B 3Ky i3 HABEICHUM Tepe CyaMU BUHHAKIIO
MHUTAHHS PO CTATYC CIAKOEMIIS IIPH 3(IHCHEHHI HUM [IUBLIb-

HO-TPaBoBOro 3axucty. Tak, Bepxosuuii Cyn Ykpainu y cBoiit
IMocranosi Bix 22 kBiTHA 2015 poky y crnpasi Ne 6-1641cl2
BKa3aB, 1[0 y CIaJIKOEMIL, SIKUI y BCTAHOBICHOMY 3aKOHOM I10-
PSLIKY TIPUIHSIB CITA/IIINHY, TPaBa BOJIOMIHHS Ta KOPUCTYBAHHS
CIaJIKOBUM MAaifHOM BHHHKAIOTh 3 4aCy BiJKPUTTS CIa[IIHU.
Takuii criaKoeMelb MOXKe 3aXHIIaTH CBOT TIOPYIIIEH] MpaBa BO-
JIOIIHHS Ta KOPUCTYBAHHS CIAJKOBUM MAaifHOM BiJITOBIZHO 110
maBu 29 K Vkpainu. SIkmo y ckiajai cnajlliyHy, Ky IpU-
HHSB CIIAZKOEMELIb, € HEPYXOME MaifHO, TPaBO PO3MOPSHKCHHS
HEPyXOMHM MaifHOM BHHHKAa€ B HBOTO 3 MOMEHTY JEP)KaBHOI
peectpatiii 1poro MaiiHa (4. 2 ct. 1299 1K Ykpainu). Criaaxo-
€Mellb, SIKUIl MPUIHSIB y CHAAIIMHY HEpyXOMe MaifHo, mie 10
Horo nep>kaBHOI peecTpalii Mae paBo BUTPeOyBaTH Lie MaiftHO
BijI Hioro 100OpocoBiCHOrO HaOyBaya 3 MIJICTaB, Mepe0aueHNX
ct. 388 LIK Vkpainu, 30kpema y pasi, SKIIO0 BOHO BHOYJIO 3 BO-
JIOIIIHHSI CTIA/IKOJIABIIS 11032 BOJICIO OCTAHHBOTO.

IIpoBeneHuit aHami3 CYI0BOi MPAKTHKH CBiYUTH, IO OA-
HUM 3 YCKJIQ/IHEHb, [II0 MOXXYTh BUHHMKATH I1iJ 4ac pearizaril
CHAJKOBHX INPaB THUM 3 MOIPYXOKS, XTO MEPEKHUB iHIIOTO, €
HEBU3HAYCHICTh YACTKU B CIIJIBHOMY TOJIPYKHHOMY MaiiHi.
Came TOMy HaWOUIBII PO3MOBCIOMKEHUMH KaTErOpisMU Cy-
JIOBUX CIOPIB B CMAJKOBUX BIJHOCHHAX € BHU3HAHHS MpaBa
B_]'[aCHOCTi B NOPAAKY CHaAKyBaHHS 3 BU3HAYCHHAM YaCTOK Y
CIiIbHO HaOyTOMY 3a KUTTS MaiiHi. [Tpu 1pomy cymom 3iid-
CHIOETBCS TTepeBipKa JAOBOIIB CTOPIH MIOJO MOXIIMBOTO BH-
KJIFOYCHHSI TICBHOTO MaifHa 31 CIaJIKOBOI MacH 4epe3 HaJleK-
HICTb HOT0 JI0 IPUBATHOI BIACHOCTI OJTHOTO 3 MOJPYMOKS.

[IpaBo Ha moxin cninekHO HaOyToro maitHa (ct. 367 LK
VYkpainu, ct. 69 CK Ykpainu) He BIuiMBae Ha 1LIH00, He 00y-
MOBJIIO€ HOTO PO3ipBaHH:I, a TOMY HOTO peai3amis 3a KUTTS
CIIPOIIly€ BU3HAUEHHs CKJIa/ly CIIaJJKOBOrO MaiiHa Ta Horo mpa-
BOBMI pexuM. HeBH3HauEHICTh YAaCTKK B CIUIBHO HAOyTOMY
MaiiHi MOJPYXOKs HE BHUKIIOUAE Yy pa3i CMEPTi OJHOTO 3 HHUX
e MaifHO 31 CHaJKOBOT MacH, MPOTE YCKIAJHIOE MPOLELyPY
o(OpMIICHHS IpaBa Ha HHOTO. Y pa3i HAIBHOCTI CIIOPY LIO/I0
PO3Mipy yacTKH Ta/abo BiACYTHOCTI NPAaBOYyCTAaHOBUUX JIOKY-
MEHTIB Ha CHaJIKOBE MAiHO, 1IeH Ccrip Moke OyTH BUPILICHUI
B CYOBOMY TOPSIIKY.
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