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The article is devoted to the comparative analysis of criminal law of Ukraine and England on liability for crimes against human physical in-
tegrity that do not cause death. One of the priorities for every civilized country in the area of criminal law protection of the rights and freedoms of
man and citizens should be protection of life, health and bodily integrity. The criminal prohibitions are concentrated in a single codified act (CC)
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DOynopos 0.0., Cabapaw B.M. / CPABHUTENbHbIA AHANN3 YIONOBHOIO 3AKOHOMOATENLCTBA YKPAUHBLI I AHITIUN
OB OTBETCTBEHHOCTU 3A MPECTYMNEHWA MPOTUB ®UIUYECKOW HEMPUKOCHOBEHHOCTU YEMNOBEKA, KOTOPLIE
HE NPUYNHNIT CMEPTb / 3anopoXckuil HauMoHanbHbIA yHUBEpPCUTET, YkpanHa

CraTbs nocBsiLLaeTCs CPaBHUTENBHOMY aHanuU3y YrorloBHOTO 3aKOHOAATENbCTBA YKpauHbl U AHIMUM 06 OTBETCTBEHHOCTH 3a MPECTYNMEHNS
NpOTUB (h13NYECKOW HEMPUKOCHOBEHHOCTM YeroBeka, KOTopble He MpUYMHUNKM cmepTb. OQHON 13 NPUOPUTETHBIX 3afady AN Kax4oro LyMBunm-
30BaHHOrO rocyJapcTBa B cdhepe yrorioBHO-NPaBOBOMN OXpaHbl NpaB M cBOOOA YenoBeka v rpaxaaHuHa AormkHa ObiTb 3aLUmTa XU3HW, 340POBbS
1 TENnecHON HENpYKOCHOBEHHOCTU YenoBeka. B YkpaunHe, KoTopasi NpvHaAnexuT K poMaHo-repMaHCcKoi NpaBoBOW CUCTEME, YTONOBHO-NPaBo-
BblE 3anpeTbl COAEPXKaTCsl B €AMHOM KOAUMULMPOBAHHOM aKTe — YroflOBHOM KOZEKCEe, B AHITINM 3Ke, NPEeACTaBUTENbHULIE aHIT0-CaKCOHCKOM
NpaBOBOW CUCTEME, Takue 3anpeTe coaepxarcs B 60MbLLIOM KonnyecTBe pazHoobpasHbIX HOPMAaTUBHO-NPABOBLIX aKTOB, HEKOTOPbIE U3 KOTOPbIX
SBMSOTCS OYEHb YCTAPEBLLUMMMU 1 (DOPMASIM30BaAHHBIMMU.

KntoueBble cnoBa: yrornoBHOe 3aKOHOAATENbCTBO, YTOMOBHbIN KOAEKC, MPECTYNNeHe, OTBETCTBEHHOCTb 3a NPECTYNIeHne, NpecTynneHne
NPOTUB NINYHOCTM, PU3NYECKasi HEMPUKOCHOBEHHOCTb, CMEPTbL NnLa.

[Hynopos 0.0., Ca6agaw B.M. / MOPIBHANLHUIA AHANI3 KPUMIHANIBHOIO 3AKOHOLABCTBA YKPATHM TA AHITIIT NMPO BIAMOBI-
OANBHICTb 3A 3[TIOYNHW MPOTU ®I3NYHOT HELOTOPKAHOCTI NMIOAVHW, LLIO HE 3AMNOAIKOKOTE CMEPTb / 3anopisbkuii HaLioHanbHMil
yHiBepcuTeT, YkpaiHa

CratTst npMcBsvYeHa NOpIBHANBHOMY aHanidy KpMMiHanbHOro 3akoHo4aBCTBa YkpaiHu Ta AHMIi Npo BigNOBIAANbHICTb 3@ 3MOYMHU MPOTU
hi3n4HOi HEJOTOPKAHOCTI NMIOANHY, WO He 3anogfisnu cMepTb. BignosigHo go cr. 3 KoHcTuTyuii Ykpainv mioguHa, ii XKWTTS | 300poB’s, YecTb i
rigHICTb, HEAOTOPKAHICTb | 6e3neka BU3HAKTLCA HAMBULLO COLLianbHOM LiHHICTIO. Take (pyHAaMeHTanbHe NONOXEHHS He BUKMOYae AndepeH-
Liauii KpyMiHanbHOI BiAMOBIAANBLHOCTI 3a pi3Hi 3a CBOEID COLlianbHOK CMPSMOBAHICTIO Ta OPUANYHO NMPUPOAOID NOCAraHHs Ha noanHy. OgHNM i3
NpiopUTETHUX 3aBAaHb ANs KOXHOT LMBINi30BaHOT AepxaBu y cdhepi KpMMiHarbHO-NPaBOBOT OXOPOHU NpaB i cBOOOA MOAMHU | FPOMaasiHUHA Mae
OyTV 3aXUCT XUTTS, 3A0POB’S i TiINECHOI HefOTOPKaHOCTI MoANMHU. OCTaHHIM YacoM Y BiTYM3HAHWX KPMMiHAIbHO-NMPaBOBUX AOCTIIKEHHAX 3Ha4YHa
yBara 3BepTaETbCs Ha BUKOPUCTAHHS Takoro MeTody HayKoBOrO Mi3HaHHS, Sk MOPIBHAHO-NPaBOBUIA (KOMNApaTUBICTCbKUIA) MeTOA. MopiBHSAHHS
[ae MOXNMBICTb NMPaBHMKY 036pOITUCh iAesiMK Ta apryMeHTamu, siki HEMOXITMBO OTpUMaTH HaBiTb NpU 6e340raHHOMY 3HaHHI NMpaBa nuLle CBOET
KpaiHu . Y KpUMiHanbHO-NpaBOBOMY KOHTEKCTI 3iCTABMNEHHS 3aKOHIB Pi3HWX AepxaB NoTpibHe Ans 3aranbHOro YsBNEHHS NPO CYTb BiANOBIAHOMO
3aKOHOABCTBA, CYCTEMHOIO BU3HA4YEHHS NOr0 0COBNMBOCTEN | MOXITMBOTO 3aM03NYeHHS MO3UTUBHOTO JOCBIAY HOPMOTBOPEHHS, ANS 3'ACYBaHHS
«TOYOK JOTUKY» HaLioHanbHOro i 3apy6ixkHOro y cchepi NpoTuaii 3nounHHoCTi . B YkpaiHi, Lo HanexuTb 4O poMaHo-repMaHCcbKoi NpaBoBoi cucTe-
MU, 3rafaHi KpuMiHanbHO-NPaBoBi 3a00POHU 30CepeKeHi B EAMHOMY KOANGIKOBAHOMY aKTi — KpUMIHaNbHOMY KOAEKCI, B AHMIIi X, MPeAcTaBHULI
aHrMOCaKCOHCLKOT NPaBOBOI CUCTEMM, Taki 3aDOPOHM 30CepemkeHi y BEMNMKIN KiNbKOCTi pi3HOMaHITHUX HOPMaTUBHO-NPaBOBUX aKTiB, AesKi 3 HAX
€ Ayxe 3acTapini Ta opmarni3oBaHi.

KntouyoBi cnoBa: KpuvMiHanbHWIA 3aKOHOAABCTBO, KPMMiHAMNBHWIA KOAEKC, 3M0YMH, BiAMNOBIAANbHICTE 32 3MOYMHM, 3M04MHKU NPOTU 0Ccobu,
i3nyHa HeJOTOPKaHHICTb, CMEPTb 0COOU.

According to Art. 3 of the Constitution of Ukraine a human
being, his or her life and health, honour and dignity, inviola-
bility and security are recognized as the highest social value.
This fundamental provision does not preclude differentiation
of criminal liability for attacks on humans that are different in
their social orientation and legal nature. One of the priorities
for every civilized country in the area of criminal law protec-
tion of the rights and freedoms of man and citizens should be
protection of life, health and bodily integrity.

As corny as it may sound, life and health are the most
important benefits granted to each of us by nature. The right
to life and the right to health are fundamental personal rights
that ensure the physical existence of any human as a biologi-
cal being, a part of society and a subject of legal relations and
without compliance (implementation) with which all other
rights, freedoms, wealth, values, etc. are meaningless. Physi-
cal pain aggravates and destroys human life, depletes a person
both mentally and physically, makes them suppressed, reduces
physical abilities and power of man, has a negative impact

particularly on the normal functioning of the cardiovascular
system, lungs and internal secretion bodies. However, health
issues are associated with causing a person not only physical
and property losses, but also mental sufferings, they detract
from productive work, family, physical training, impede full
communion, etc.

Recently, considerable attention is paid to the use of such
method of scientific knowledge as comparative legal method
in domestic criminal law research which is not surprising. In-
deed, as noted by Mark Ansel, learning foreign law opens new
horizons, allows scholars to learn more about the law of their
own state, as specific features of this law appear very clearly
when compared to other systems. Comparison enables the
lawyer to arm himself with ideas and arguments that are im-
possible to obtain even with perfect knowledge of their native
country law [1, p. 38]. In the criminal law context matching
laws of different states is necessary for the overview of the na-
ture of the relevant legislation, systematic determination of its
characteristics and possible borrowing of positive rulemaking
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experience to seek “common ground” between national and
foreign in the field of combating crime [2].

As for Ukraine, criminal liability for crimes against human
physical integrity that do not cause death, is mostly regulated by
Title IT of the Special Part of the Criminal Code (hereinafter —
CC) of Ukraine, 2001, in which punishment for attacks on life
is established as well — intentional and reckless homicides and
incitement to suicide. The reservation is “mostly” do because
liability for causing harm to human health is set in the CC of
Ukraine not only by norms of Section II of its Special Section
(the section name — “Crimes Against Life and Health of a Per-
son”). Crime sets, socially dangerous consequences of which
include damage to human health in its various manifestations,
are placed in other sections of the Special Part of the CC of
Ukraine (for example, “Crimes Against Property”, “Crimes
Against Sexual Freedom and Sexual Inviolability of Person”,
“Crimes Against Occupational Safety”, “Crimes Against Traf-
fic Safety and Safety Of Transport Operations”).

Crimes against human physical integrity that do not cause
death, include not only various bodily injuries (Articles 121-
125, 128 of the CC of Ukraine) and separate from them beat-
ing and torture (Art. 126 of the CC of Ukraine) can be attrib-
uted to but also a lot other assaults specified in Chapter II of
the Special Part of the CC of Ukraine (torture, infection with
venereal disease, illegal abortion, inappropriate performance
of professional responsibilities by medical or pharmaceutical
worker, etc.). In order to determine the direction of our sci-
entific research we consider it appropriate to clarify the con-
cept of attack (assault)! and beatings (battery), which under
the criminal law of England are considered the lowest com-
mon crimes against human physical integrity that do not cause
death.

The fact that criminal prohibitions are concentrated in a
single codified act (CC) in Ukraine, that belongs to the Roma-
no-Germanic legal system, and the Criminal Law of England —
the representative of the Common Law legal system is marked
by high level of non codification — from a content point of
view can not prevent the conducting of respective compara-
tive study. The same applies to the traditionally casual nature
of English law-making that is underlined by some authors
[3, p. 10].

Assault and battery are sometimes described together in
English legal literature, though they have always been dif-
ferent crimes under common law. Their separate existence
in statutory form is confirmed by Criminal Justice Act 1988,
in which the terms “common assault” and “battery” are used
[4, p. 591].

Therefore, the liability for the attack (assault) is currently
governed by common law (these are legal norms that are set
out in the judgments) and by norms of the Offences Against
Person Act 1861. This legal act is mentioned by S.S. Yatsenko
as an example of a partial codification of criminal law norms —
both of statutory and case law [5, p. 18].

The essence of assault as a crime is not so much a collision
of the body and crime tool, and therefore causing physical suf-
fering as primarily in causing fear to the victim that he or she
will be subjected to the influence of physical force. Assault can
be committed only intentionally. Usually any body movement
by the accused that makes another person believe that immedi-
ate physical violence will be used against him is considered an
assault (by the way, the underlying crime is sometimes called
physical attack for this reason).

To find an analogue of such attack among offenses de-
scribed in Part II of the Special Part of CC of Ukraine is very
problematic despite the fact that the concept of human health
as the object of criminal protection also includes mental com-
ponent (health as a set of mental processes, that are expressed
in the spiritual state of human). It is clear that under certain

*the world “assault” is used to mean physical attack but in English law means
specifically putting someone in fear of attack).

circumstances a crime similar to assault, can be considered
threats of murder punishable under Art. 129 of the CC of
Ukraine. The prohibited conduct is presented in a report by
any means (including by means of gestures or symbols) to the
victim information about offender’s intention to deprive vic-
tim of life. Criminal law in this case recognizes as a crime only
such murder threats which gave the victim a real reason to fear
for its realization. According to V.V. Shablystiy, a personal se-
curity should be recognized as the object of murder threats
since the real danger to life does not rise of the threats declara-
tion of accused. A culprit seeks to intimidate a victim. Because
of expressing information of intimidating nature the addressee
receives negative emotions in the form of fear — insecurity in
the following day may increase; that is personal safety is dis-
turbed (such as the person’s mental state under which nothing
threatens him [6, p. 9]).

It is also worth noting that cases of punishable threats,
including death, are traditionally distinguished from non-
criminal intent detection in the criminal law of Ukraine. It
is believed that thoughts, desires, intentions, ideas not sup-
ported by actual criminal acts of a person can not cause harm
to legally protected relations, and therefore exist outside the
scope of criminal law regulation. The approach to immunity of
identifying intention that is enshrined in the Criminal Code of
Ukraine comes from recognizing only socially dangerous act
as a crime — the act or omission (section 1, Art. 11 of the CC),
is based on the Roman law theses nullum crimen sine actus
(no crime without an action) cogitationis poenam nemo patitur
(thoughts are not punished), taking into account provisions of
Art. 34 of the Constitution of Ukraine on the right of everyone
to freedom of opinion and speech, freedom of expression of
one’s views and beliefs. However, in cases of criminally pun-
ishable threats (except Art. 129, these are in particular Articles
195, 266, 345, 377 of the CC of Ukraine) law provides liabil-
ity not for dangerous thoughts, but for the completed socially
dangerous act when the mere fact of the threat, discovered out-
side and the victim, brought to awareness of (its description in
the Criminal Code of Ukraine should be unified) is recognized
as an offence against person, his property, public safety, inter-
ests of justice and so on. We remind that M.S. Tagantsev as a
staunch opponent of the introduction of criminal intent detec-
tion criminality noted on this occasion that the threat is pun-
ishable not as intent revelation, but as a separate criminal act
by virtue of the anxiety and excitement that a threat or praise
causes in the person or society that are threatened [7, p. 292].

Criminally punishable threat-act that is different from
detection of intention either constitutes a complete offense
connected to violation of mental integrity of a person (such
as death threat described in Art. 129 of the Criminal Code of
Ukraine), or is a feature that characterizes violent means of
committing this or that crime — rape, robbery, extortion, coer-
cion of transport employee transport not to perform his official
duties, counteracting legitimate business activity and so on.

In the context of the comparison of criminal law prohibi-
tions it should be mentioned that the purpose of intimidating
the victim and others is described as a qualified feature of cer-
tain offenses against person's health (in particular Articles 121,
122 and 126 of the CC of Ukraine). This means that there is
more severe punishment for causing respective body injuries,
as well as to commit a strike, beatings or other violent acts, if
it is accompanied with expressing by a guilty person of vari-
ous kinds of threats against the victim (others) that (threats)
are intended to intimidate the victim, persuade him to desired
behavior, to certain beneficial acts in culprit’s favor, etc. Since
such type of crimes involve actual infliction of physical harm
to human health, it is inappropriate, to perceive analog of
physical assault in English & Welsh Law.

Interestingly, since the late 90s of last century, English
courts while hearing cases of attacks began to recognize as
such not only relevant movements of the human body, but
also simple pronunciation of words of threatening nature,
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addressed to the victims. Assault began to be viewed as such
also when victim does not see perpetrator, as he expresses his
threats in the dark or by phone, and even if the offender while
calling is silent on the phone — if the prosecution was able to
prove that the perpetrator thus sought to intimidate the victim.
For example, in one case it was found that the culprit who
sent more than 800 letters to the victim, phoned her constantly,
sometimes saying something, and sometimes being silent. Li-
ability for certain types of such attacks is provided by the Pro-
tection of Harassment Act 1997.

In today’s Ukraine the issue of criminal law response to
the demonstrations of psychological violence that can not be
combined with criminal acts of physical violence, but are able
to cause serious harm to human health (various “jokes”, for
example, reports of close person death, “telephone terrorism”,
sound aggression, etc.) remains unresolved. Of course, legal
assessment of such immoral behavior under Art. 296 of the CC
of Ukraine “Hooliganism” or Art. 173 of the Code of Ukraine
on Administrative Offences “Small Hooliganism” is not ruled
out, but such qualification, while being forced, in our opinion,
does not adequately capture the essence of the committed as-
sault, and especially in view of the fact that according to Art.
32 of the Basic Law of Ukraine no one shall be subjected to
interference with his personal and family life, except as pro-
vided by the Constitution of Ukraine.

It is sometimes possible to read in legal literature that
under “other violent acts” punishable under Art. 126 of the
Criminal Code of Ukraine “Beating and torture” should be un-
derstood as not only physical but also psychological violence
[8, p. 7, 119, 162]. It is difficult to agree with such statement.
The point is that under current version of Article 126 of the
CC of Ukraine it is clearly indicated that committing violent
actions has to cause physical pain. Of course, various dem-
onstrations of psychological violence exercised by means of
informational and non informational tools that can have harm-
ful effects on human health (may cause nervous disorders,
heart attacks, etc.), but they do not always cause physical pain
as domestic criminal law requires. Solving this problem by
changing definition of Sec. 1, Art. 126 of the CC of Ukraine as
“Intentional strike, beatings or committing other violent acts
which caused or could cause physical pain and did not cause
bodily harm — is punished...” can not be considered satisfac-
tory [8, p. 164]. Thus, the proposed revision of criminal law
prohibition includes traditional “link” to physical pain, even
though elective.

There is Art. 182 in the CC of Ukraine, which title
(“Violation of privacy”) creates impression that the criminal
law prohibition is aimed at solving the issue at hand. But this
is not so, because the objective side of the mentioned offense
takes the form of only the following illegal acts: 1) collect-
ing confidential information about a person; 2) its storage;
3) use; 4) destruction; 5) distribution; 6) changes. Due to the
fact that the name of Art. 182 of the CC is not in accordance
with its disposition, O.P. Horpyniuk’s proposal to put this
name as: “Violation of inviolability of personal information”
deserves support [9, p.13].

It is worth noting that so far persecution as violation of
privacy contained in criminal law of many countries (except
until recently England, these are, for example, Denmark, Can-
ada, Norway, France, Switzerland, some US states) remains
unknown to the CC of Ukraine. This is disturbance of another
person by repeated phone calls, letters or other actions that are
annoying. Occasionally, such an event that can be result of
mental disorders or jealousy, revenge, envy or other motives,
is called stalking. Its victims are usually those who were once
close friends (for example, ex-wife, children), colleagues or
classmates and so on. The stalking (harassment) of celebrities
by obsessive fans is frequently reported in the media but this
is not just a problem for celebrities. Nor is this obsessive be-
havior entirely a creation of the modern age. We are convinced
that the issue of criminalization of such conduct should be on

the agenda in Ukraine as well, and corresponding English
experience (in the form of the Protection of Harassment Act
1997), by no doubt, could become useful.

Turning to analyses of the other above-mentioned crime
against physical integrity of a person that does not cause death,
under the criminal law of England — beating (battery), we
should note that assault usually precedes battery, though some-
times they can be committed without any prior threats. A person
is recognized guilty of beating if he intentionally or recklessly
unlawfully uses physical force against another person. As noted
in the literature, scholars and judges have not created a unified
approach on the issue whether the character of touching the
body of the victim while applying physical force should be hos-
tile, offensive or aggressive [4, p.593]. The following actions
are considered aggravated types of attacks and beatings: caused
actual physical harm; committed with intent to resist lawful ar-
rest; mean attack on a police officer, assault with intent to rob,
sexual assault and assault on racial grounds.

It is quite clear that the group of criminal prohibitions
that, among other things, includes attacks and beatings, under
the criminal law of Ukraine and England differ significantly.
However, traditional bodily injuries which liability norms
(along with the norms of crimes against life and against prop-
erty) constitute a “cradle” of modern criminal law, apparently,
in any country can be recognized as the domestic analog of
beating that has caused real physical damage.

According to the CC of Ukraine bodily injuries can be di-
vided into three levels: severe, moderate and minor. In turn,
minor bodily injuries may include those causing intermittent
health disorder or a minor work disability, or those that do not
lead to such consequences. Under the legal structure of rel-
evant criminal law norms (Articles 121-125, 128 of the CC of
Ukraine) different types of injuries are quite similar. The main
criterion for classifying a specific injury to one of the kinds
(and thus qualification of crimes) is a consequence that came
or should have come according to the perpetrator’s intent.

In Ukraine distinction between crime sets described in Art.
125 and Art. 126 of our CC Criminal is law issue pertaining
to the aggravation of beating under the law of England beating
that has caused actual physical harm. The main distinction be-
tween intentional infliction of minor bodily injury (Art. 125 of
the Criminal Code of Ukraine) and beatings and torture (Art.
126 of the Criminal Code of Ukraine) is causing socially dan-
gerous consequences in the form of health injury in the first
case. Intentional minor bodily injury is a crime with the mate-
rial set and is considered complete at the moment of relevant
dangerous consequences realization, as opposed to beating
and torture that is considered complete after the committing
of any act (strike, beatings, committing other violent acts). In
other words, according to the CC of Ukraine beatings and tor-
ture do not cause disruption of anatomical integrity or proper
functioning of human tissues and organs, but definitely cause
physical pain, and on this basis they differ from bodily injury.
If strikes or beating caused bodily injuries of corresponding
gravity to the victim then committed act should be aggravated
by the consequences, without incriminating a culprit with Art.
126 of the CC of Ukraine. In the case when beatings and tor-
ture were separate episodes that are not connected internally
with bodily injuries, wrongful acts should be qualified accord-
ing to the rules of real crimes unity — under Sec. 1 or Sec. 2,
Art. 126, and, for example, under Sec. 1 or Sec. 2, Art. 121 of
the CC of Ukraine.

Another aspect of similarity of law in Ukraine and England in
terms of criminal liability for crimes against physical integrity of
person that do not cause her death is associated with the spread of
xenophobic attitudes and criminal prosecution of “hate crimes”.
Xenophobia can be described as: obsessive fear regarding strang-
ers or just something unfamiliar, unusual and outlandish; hatred,
intolerance and hostility towards members of another race, na-
tion, culture, religion, foreigners, and also something unfamiliar,
unusual, alien. Because of this specific image of “others” — the
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image of “the enemy” is constructed, which is attributed with
negative stereotypes, often non-existent issues and anti-human
qualities (aggression, hostility, secret motives, etc.), under which
a specific individual may no longer be seen. This is such an un-
derhuman (the term “untermensch” was widely used in Nazi
Germany). The most serious and widespread revelation of xeno-
phobia is considered racism. According to sociological research,
Ukrainians reveal the highest level of xenophobia toward Indians,
Caucasians, Asians, Africans, Arabs and Roma. Extremes of xe-
nophobic ideology are so-called hate crimes, based on affiliation
of one (usually injured) side to another race.

Under the Crime and Disorder Act 1998 British lawmak-
ers have increased (compared to the existing offences) liability
for the attacks exerted on racial grounds — from five to seven
years of imprisonment. The crime is considered committed on
racial grounds, if: while committing or immediately before or
after this the criminal demonstrated hostility to the victim of
a crime based on the fact that he (the victim) belongs (or so
thinks the perpetrator) to a particular racial group; crime is
motivated (wholly or partly) by hostility toward members of a
particular racial group. Law understands a group of people de-
fined by race, color, nationality (including citizenship), ethnic
or national origin under such group.

Domestic criminal law develops in a similar manner.
Thus, under the Law of Ukraine from November 5, 2009 “On
Amendments to the Criminal Code of Ukraine about liability
for crimes of racial, national or religious intolerance motives”
six articles of the CC of Ukraine that punish most dangerous
crimes against human life and health (murder, grievous and
severe bodily injuries, etc.) were supplemented by such aggra-
vating circumstance as committing crime on motives of racial,
national or religious intolerance. To penalize this aggravating
circumstance it has to be established that committed crime was
caused by specific internal motives of the perpetrator, related
to its negative attitude to the fact of real or imagined belong-
ing of the victim to a particular race, nationality or religion
(religious movement). Committing a crime on racial hatred
motives is caused by the desire of the perpetrator to show his
superiority, physical or mental disability of the victim due to
his racial affiliation, thus expressing his hatred to the race, di-
minishing the honor and dignity of the victim.

As it has been rightly mentioned in the literature, in order to
determine presence or absence of the motives of racial, national
or religious intolerance in the committed act one should estab-
lish a subjective attitude of the perpetrator to his actions, reasons
that caused the conflict and its dynamics, nature of the relation-
ship between the perpetrator and the victim, circumstances
describing the identity of the perpetrator, consistency and ad-
equacy of the committed actions. People who commit crimes
on such motives, not only cause physical or mental suffering to
the victim, but also openly show contempt for people who are
members of another race, nationality or religious denomination,
neglect generally accepted ethical and legal norms of behav-
ior, challenge both state and society. With this crimes exerted
on motives of racial, national or religious intolerance must be

distinguished from criminal acts on hooliganism motives under
which the perpetrator’s acts are committed action due to obvi-
ous disrespect for society, disregard of universal rules of coex-
istence and morality norms, as well as sometimes without any
reason by using minor issue. Hooliganism motives are based
on antisocial attitude towards people which expresses disrespect
of offender not to the particular individual (of different race or
ethnicity), but to society in general [8, p. 141-142].

It should be noted that in addition to crimes against life
and health of a human committed also on motives of racial,
national or religious intolerance, the CC of Ukraine provides
liability for such crime as violation of citizens’ equality based
on their race, nationality or religious beliefs (Art. 161 of the
CC). From the objective side this crime can take the form of:
1) actions aimed at inciting national, racial or religious en-
mity and hatred, at humiliation of national honor and dignity;
2) offending feelings of people because of their religious beliefs;
3) direct or indirect restriction of rights based on race, color,
political, religious and other beliefs, sex, ethnic or social origin,
property status, residence, language or other characteristics; 4)
establishing direct or indirect privileges on criteria mentioned
above. The first two forms can be combined by a concept of
“intolerance” and the last two — by the term “discrimination”.

While determining relation of Art. 161 to Articles 115, 121,
122, 126, 127, 129 of the CC of Ukraine it should be taken
into account the fact that the phrase “under motives of racial,
national or religious intolerance” refers to the attributes of the
subjective side while deliberate actions inciting national, ra-
cial or religious hostility and hatred (Sec. 1, Art. 161 of the CC
of Ukraine) — to the objective side. With that said, qualification
of totality of crimes can occur when there is a real totality.

Apart from attacks and beatings discussed above, the Of-
fences Against the Person Act 1861, also involves liability for
a significant number of other crimes directed at causing harm
to human health. Provisions in this part have distinctly casu-
istic nature including those related to providing transport se-
curity (in particular, intentional causing risk for rail transport
passengers, throwing stones at such transport). As for Ukraine,
current Criminal Code contains a system of rules on liability
for transport offenses in this part. Their generic object is safety
of traffic and safety of transport operations. This conclusion
flows from the title of Section XI of the Special Part of CC
of Ukraine, which is not about traffic offenses in general, but
only about those acts that are related to safety of traffic and
safety of transport operations. Safe transport operation is in-
tended to prevent causing harm not only to a person but also to
property, environment, public safety and more.

Being fully aware of the fact that the conducted compara-
tive research is of a review nature and the issues of criminal
law characteristics of crimes against physical inviolabil-
ity of person that do not cause him death, have been mainly
discussed in terms of staging under the law of Ukraine and
England, the authors of these lines reserve the right to reveal
certain aspects of the selected and partly highlighted topic in
more details in their future publications.
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