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MIZKHAPOJHI TA IUBIJIBHO-ITPOLHECYAJIBHI ACIIEKTH
INPABOBUX IMYHITETIB TA CIIPABEJJIUBICTb ¥ ITPABI

INTERNATIONAL AND CIVIL-PROCEDURAL ASPECTS
OF LEGAL IMMUNITIES AND JUSTICE IN THE LAW

BopTthik O.I'., K.10.H., 1011eHT,
JIOUEHT Kadeapu HUBIJILHO-IPABOBUX AUCHHILIIH
Xapkiscbkuil HAYiOHATLHUL YHIGEpCUmMem 6HYMPIWHIX Cnpas

CraTTs npucBsiYeHa AOCNIMKEHHIO CYTHOCTI NPaBOBWX IMYHITETIB Mig KyTOM 30py 3abe3nevyeHHs cnpaBefnvBocTi y npasi. CTBepaXyeTbCst
npo €AVHY NPaBOBY NPUPOAY IMYHITETIB NPUBATHMX OCIO, MiXKHApOAHUX YCTAHOB, areHLin Ta Aepxas, ix areHTiB. BusHaueHo dpaktopu, 3a Skumm
3aCTOCYBaHHS tOPUCOMKLIAHOTO IMYHITETY MOXe OyTu BM3HAHO crpaBenfiMBUM, NEPCNEKTUBK PO3BUTKY MIKHAPOAHOI MPaKTUKM TIyMaveHHs
HanpsMkiB 3abe3neveHHs npaBa Ha cnpaBeanMBUN Cya, 3okpeMa Ha nigctasi npaktukm €CIJ1. BpaxoBytoun akTyanbHi BUKMMKA CPUYUHEHHS
LUKoAW pisHMM cyB’ekTam B YkpaiHi BHacnifoK BiiCbKOBOI arpecii, akLeHTOBaHO yBary Ha iMyHiTeTax AepaB. BuokpemneHo HanpsiMKu 3MiHM
nigxodis A0 0Br'pyHTOBAHOCTI 3aCTOCYBaHHS abCOMIOTHOIO IMYHITETY, AVHAMIYHOMO TIyMayeHHs NeriTMMHOI METW Ta iHLIMX eneMeHTIB Npono-
puirHocTi obmexeHHs npaBa Ha cyg. MNpaBo Ha cnpaBeanvBuUiA cyn Moxe ByTn obMexeHo Ha niacTaBi NpaBoOBUX iIMYHITETIB, BogHOYacC iHTeEpecy,
AKi peani3yloTbCs y BiAMOBIAHMX MPaBOBIAHOCKHAX, MatoTb 6yTn 36anaHcoBaHi.

MNpoaHanizoBaHo NiAX0AM A0 BU3HAYEHHSI CYTHOCTI NPaBOBMX iIMYHITETIB, BPax0oBYO4M TUMOMOFi0 CNPaBeA1BOCTI y Npasi Ta NPaBO3HABCTBI:
dopmanbHa piBHICTb, 3MICTOBHA Ta mpouedypHa crpaBefnmBiCTb. BigdHayeHo, WO Minbroei enemeHTV y npouecyarnibHoMy cTaTyci Cy0'exTiB
CTBOPIOKOTb NEPELLKOAN AN AOCATHEHHA METU Ta BUKOHAHHS 3aBAaHb LMBINbLHOMO CyAOMMHCTBA. BU3HAHHSA CYyTHOCTI NpaBoBUX iMYHITETIB Yepes
MPVHLMM PIBHOCTI, Yepe3 BMKIIOYEHHSA 3 3acaf PiBHOCTI € MEBHVM HIiBEMOBaHHAM 3MiCTOBHOI CMpaBeAnIMBOCTI, Aka 0byMoBieHa Npupomo
couiymMy Ta Aepxasy, PO3nozinom 3a crnpaBefnMBUMU O3HaKamu Ta 3a HassBHOCTI NEBHUX YMOB. [lNsi NpaBOBWX MOXIIMBOCTEN Y BiAHOCUHAX MiX
MIOAVHOIO Ta CyCNiNbCTBOM, AEPXKABOLO Cri 3aCTOCOBYBATU PO3NOAINbHUIA NiaXia.

CchopMynboBaHO BUCHOBOK, BifMOBIAHO A0 SKOTO CrpaBefnuBiCTb 3aCTOCYBaHHSA Y LMBINbHOMY Ta MiXKHAapOAHOMY CYAOYMHCTBI NPaBOBKX
iMYHITETIB He MOXe I'pyHTYBaTUCb Ha hopmarsibHiii piBHOCTI. BoHa € 0gHUM 3 acnekTiB cnpaBeAIMBOCTI, OCKINbKM cnewianbHi MpaBoBi cTaTycu
€ Hacnigkom avdepeHuiauii 3Ha4eHHs pi3HMX iHTepeciB, siki 3abe3nevyloTbCst NpaBoBUMK 3acobamu. NpaBoBuMiA iIMYHITET € 3acOBOM OXOpPOHM
iHTepecy, Lo Mae NpiopuTeT B KOHTEKCTi MEBHMX NPaBOBIAHOCWH, TOMY Ma€e 3aCTOCOBYBATUCh KOHLIENT 3MICTOBHOI Ta MpoLeaypHOI crnpaseanu-
BOCTI, LLIO 3aCHOBaHa Ha NPOMOpLHOCTI sik 3acobi ouiHkv BanaHcy iHTepecis.

KntouyoBi cnoBa: npaso Ha cya, cnpaBeAnuBiCTb, PiBHICTb, MPONOPLINHICTb, NPaBOBI iHTEpecH, 06rpyHTOBaHICTb NPABOBMX iIMYHITETIB, iMYHI-
TETW Y UMBINbHOMY CYAOYMHCTBI, IMYHITETU B MDKHAPOLHOMY Mpasi, MPaBoOBWIA CTaTycC.

The article is devoted to the study of the essence of legal immunities from the point of view of ensuring justice in law. The single legal
nature of the immunities of private individuals, international institutions, agencies and states, their agents is asserted. The factors by which
the application of jurisdictional immunity can be recognized as fair, the prospects for the development of the international practice of interpreting
directions for ensuring the right to a fair trial, and the practice of the ECtHR have been determined. Taking into account the current challenges
of causing harm to various subjects in Ukraine as a result of military aggression, attention is focused on the immunities of states. The areas
of change in approaches to the justification of the application of absolute immunity, dynamic interpretation of the legitimate purpose and other
elements of proportionality of the limitation of the right to trial are highlighted. The right to a fair trial can be limited on the basis of legal immunities,
while the interests that are realized in the relevant legal relationship must be balanced.

Approaches to determining the essence of legal immunities are analyzed, taking into account the typology of justice in law and jurisprudence:
formal equality, substantive and procedural justice. It was noted that preferential elements in the procedural status of subjects create obstacles
to achieving the goal and fulfilling the tasks of civil justice. Recognition of the essence of legal immunities through the principle of equality,
through exclusion from the principles of equality, is a certain leveling of meaningful justice, which is due to the nature of society and the state,
the differentiation of opportunities on fair grounds and in the presence of certain conditions. For legal opportunities in the relationship between
a person and society, the state should apply a differentiated approach.

A conclusion was formulated, according to which the fairness of the application of legal immunities in civil and international proceedings cannot
be based on formal equality. It is one of the aspects of justice, since special legal statuses are the result of the differentiation of opportunities
provided by legal means. Legal immunity is a means of protecting an interest that has priority in the context of certain legal relations, therefore
the concept of substantive and procedural justice based on proportionality should be applied as a means of assessing the balance of interests.

Key words: right to trial, justice, equality, proportionality, legal interests, validity of legal immunities, immunities in civil proceedings,
immunities in international law, legal status.

VYkpaiHoro nponAeHU# TOBTUil IUISX JI0 LIHHOCTEH, BU3HA-
YEeHUX, 30KpeMa, Y JOKYMEHTax, IO BiJoOpa)karoTh 3a0e3re-
YeHHsI TIPaB JIIOJMHY, CePel IKUX 3arajibHa JeKiapailis mpas
moauan OOH 1948 poxy [1] 1 Konsenuis Paxu €Bpomnu npo
3axHCT TpaB JIOIUHKA 1 OCHOBOMONIOXKHUX ¢B0O0a 1950 poky
(mami — Konsentis) [2]. Yroma mpo acoriaiiro Mk Ykpai-
Hoto Ta €C [3] BU3HA4ae criBpOOITHUITBO Ta 3000B’A3aHHS
VYkpainu y ranysi 10CcTulii, CHpsIMOBaHiI, 30KpeMa, Ha 3Mill-
HEHHSI CY/IOBOI BJIaJH, MiJABUIICHHS 11 €()EKTUBHOCTI, YTBEP-
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JOKCHHSI BEpXOBEHCTBA MpaBa. CHPUHHATTS JUHAMIYHOTO
TIyMadeHHs KOHBEHIIIT SIK <«OKMBOTO iHCTPYMEHTY», BPaxoBy-
I04Y Cy4acHi yMOBH, 1HIII JxKepea, 110 MICTITh HOPMH, IIPaK-
THKY IX 3aCTOCYBaHHS BiIHOCHO CIIPaBEIIMBOCTI IIPABOBOIO
CTaHOBUINA, NPABOBUX TaPaHTI Ta MOXIUBOCTEH JIOANHU
y CIIBBIJIHOIICHHI 3 IHTepecaMH Ta MPABOBUMH CTaTyCaMu
IHIIUX CY0’€KTIB € aKTyalbHUM BUKJIUKOM Y HalliOHAJIbHOMY
Ta m100aJbHOMY NpaBoOBOMY TpocTopi. BogHouac, He MOkHa
3aJIMIIATH 110332 YBarol NPHHIMI IIPABOBOi BH3HAYEHOCTI,
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IO BH3HAYa€ TOCIIJIOBHICTh MPAKTHKU 3acTocyBaHHs KoH-
BeHwil. IIpaBoBa BH3HAYEHICTh CHpHsAE peanizalii piBHOCTI
Tepel 3aKOHOM 1 Cy/IoM, OallaHCy CyCIiIBHUX BiTHOCHH. Bin-
MOBi/IHI (yHIaMEHTAJIbHI MTOJIOKCHHS BU3HAYAKOTh HATIPSMKH
PO3BUTKY MPAKTUKH 3aXHUCTY MPaB JIOIUHHU, CEPEl SIKHX 0CO-
OJMBe 3HAUCHHS HAOYBAIOTh MIIXOAU J0 TIIyMadeHHs MiJCTaB
Ha/IaHHS PABOBHX IMYHITETIB, 0OMEKEHHSI CyBEPEHHOTO iMy-
HITETY, 30KpeMa, 317151 3a0€31eUCHHSI paBa Ha CIPaBEeIMBUN
cya. Byab-skuii mineroBuii mporecyaabHUH eIEMEHT Y CTaTyCl
OKPEMHX Cy0'€KTiB MOKE CTBOPIOBATH TIEPEIIKOAN JUIS OCAT-
HEHHS METH Ta BUKOHAHHS 3aBAaHb [IUBIILHOTO CYJOUYHHCTBA.

CyyacHi m100ajbHI BHUKJIMKH, IO MOCTAIH TEPE CBITO-
BOIO CITUTHHOTOIO, TTOB’sI3aHi, 30KpeMa, 3 penaparisMu YKpaiHi,
BIIHOBJICHHSIM TIPaB JKEPTB MOPYILCHHS MPaB JIOJAUHHU, MKHA-
POJIHOIO I'yMaHITapHOTO 1paBa POCIEIO, aKTyallisyBajii HAYKOBI
JIOCII/DKCHHS [IPABOBHX 1MyH1TeT1B SKi Ha HaIllOHAJILHOMY
piBHI HE BTpayaroTh CBOEI POJI BaKIIMBUX MPABOBHX 3aCO0IB
BUKOHAHHS 3aB/IaHb CYJI0YNHCTBA Ta OXOPOHH MPUBATHHX iHTEP-
eciB y ix posymMHOMY CIIiBBi/iHOIICHHI. BpaxoByroun sa3HaueHe
METOIO CTATTi € (OPMYIIOBAHHS IIAXO/Y /0 BU3HAYCHHS CYT-
HOCTI TPaBOBHX IMYHITETIB 5K IPABOBHX rapaHTiii 31iliCHEHHs
MOJKJIMBOCTEH 3 TOUKH 30pY CIIPABEUTHBOCTI Y TIPaBi.

OcobnuBy ponb Ha Cy4aCHOMY €Talli B yKpaiHCBKOMY
HAyKOBOMY NPOCTOPi HaOyBa€ BU3HAYCHHS CYTHOCTI IPaBo-
BHX IMYHITeTIB, 10 MAIOTh BE/IMKS NPAKTHYHE SHAYCHHS JUIst
3aCTOCYBaHHsS HOPM Ta TMPHHIMIIB MDKHAPOJHOTO MpaBa,
PO3YMIHHS LLIAXIB JOTPUMAHHS MIKHAPOAHOI BBIWIMBOCTI,
ITiICTaB 3aCTOCYBAHHS KOHTp3aXO,I[1B I KyToM 30py Iiep-
CNICKTHB OTPHMAHHs pElapalliii Ta B3araii CIpaBeIHBOrO
CTaBJICHHS JI0 JKePTB. BiAMOBIIHO TEOPETUYHI Ta MPaKTHYHI
ACIIeKTH IMYHITETIB 3HAXOAATHCS HA PIBHI CITIBBIJHOIICHHS
MIPaBOBMX IHTEPECIB Ta CIPABEIJIMBOI CYJOBOI MPOLEAYPH.
3 ypaxyBaHH;IM BUMOT CIIPABEIUIUBOCTI 10 CYZ0BOI IPOLEYPU
[IPaBOBi IMyHITETU NIPUBATHUX OCi0, JeprkaB Ta IX MOCAJOBUX
0Ci0, MKHAPOJIHMX YCTAHOB Ta X areHTIB MaiOTh €MHY Npa-
BOBY IPUPOJY, 3BUIBHSIOH oco6y BiJl NMEBHUX IOPUIUYHHX
000B’SI3KIB 3-I1iJ1 OPUCIUKIIIT ab0 3aCTOCOBYOYH oco0mBHI
MOPSIIOK TMPUTSITHEHHSI 0 IOPUANYHOI BiAMOBIIATBHOCTI [4],
MTOPOKYHOUH 0COOIIMBUIT IPABOBUH CTATyC, 10 XapaKTePU3Y-
€ThCsl HASIBHICTIO TPHUBIJICTB.

3HayHa KiTBbKICTh MiIXOMIB, 3HAYUMHX JUISI PO3BUTKY JOK-
TPUHM NPABOBUX IMYHITETiB, 30KpeMa, IEp)KaB, 3aCHOBaHI
Ha MPABOTIOPSIKY, BIMHEHOMY TiCIist APYToi CBITOBOI BiliHM,
a KOHBCHLIIH npuitHsTa me B 1950 pori. HpI/IHyCKaJIOCL 110
BOHA, SIK 1 OLTBIIIICTh BaYKJIMBUX JoKepe MIDKHapOIHOTO ITpaBa,
OyJie 3aCTOCOBYBATHCS B MUPHHMIA 4ac, BPAXOBYIOYH, 10 OiJIb-
micte wieHiB Pagu €Bponu Manu Hamip 30epertd IpyKHI
BIJTHOCHHH MiX cO00F0, 2 MIJKHAPOJIHA BBIWINBICTh BU3HAYAIIA
MOJITHYHI Ta MPABOBI PIILICHHS.

3a 3araJbHUM IPAaBUIIOM MIXKHAPOJHOTO IIpaBa JAepiKaBi
Npu 3A1MCHEHHI MyONiYyHOT Biaxu 3a/yuisd peanizaiii CBOET
CYBEPEHHOCTI HA/JAEThCS MPABOBHI IMYHITET, 30Kpema, iMmy-
HITET BiJ IOPUCIUKIII HAIOHAIBHHUX CYIIB, a y BiJHOCHHAX
SK IpPHUBaTHAa 0co0a JeprkaBa IMYHITETOM HE KOPHUCTYETBHCS
[5, c. 298]. HokTpruHa 0OMEKEHOTO IMYHITETY JCpKaB craja
PO3BUBATHCH JIUIIE 3TOJJOM.

Po3yMiHHSI CyTHOCTI, NPaBOBE PETyJIIOBAHHS Ta 3aCTO-
CyBaHHs [IPaBOBUX IMYHITETiB TPaJULIHHO Ta HE JOCTATHHO
0OI'PYHTOBAHO 3aCHOBYEThCS HA MPUHIIMII PIBHOCTI SIK OJHIET
3 YMOB CIIpaBeAIMBOCTI. BogHOoYac MeToro 1i€l cTarTi € dop-
MYJIIOBaHHS TOJOXKEHb, IO TMiATBEPIPKYIOTh HEOOXiTHICTH
IHILIOTO MiAXOTY 10 3acajl 3aCTOCYBaHHS PABOBUX IMyHITETIB,
BIJIMOBIIHO OallaHC 1HTEpECiB, 10 SKOr0 Mae MparHyTu Oy/b-
sIKa MDDKHAPOJIHA YU HalliOHaJIbHA [TPaBOBA CUCTEMa, HE MOXKE
BU3HAYATHCH JIMIIE PIBHICTIO Yepe3 Pi3HOMAHITHICTD CY0’ €KTIiB
IIpaBa, pi3Hy «Bary» iHTepeciB Ta IX MpaBoBUX craryciB. Kpim
TOTO, OKPIM CIIPAaBEIJIMBOCTI SIK HAMOUIBII apTHKYIbOBAHOT
XapaKTePUCTHKN BiTHOCHH, MAa€EMO 3BEpHYTH yBary Ha po3y-
MiHHSI 30aJIJAHCOBAaHOCTI MPABOBOTO PETYIIOBAHHS BiIHOCHH,
[0 Ma€ Ha METi CTBOPECHHSI YMOB JUIsl BIIPOBAIXKCHHS MTPABIIT
cripaBeIUIMBOI ToBeniHKU [6, ¢. 29]. bananc iHTepeciB 3ai-

KaBJICHUX Cy0’€KTIB € HEMOXKIJIMBUM 32 BiJICYTHOCTI 30a1aHCO-
BaHOCTI IIPAaBOBOI'O PETyNOBaHHA [6, ¢. 38].

Bananc iHTepeciB y 3HA4YeHHI iX NEBHOTO CIIPaBEITH-
BOTO CHIBBIJHOIICHHS, IO 32 NMPAKTHKOIO JEMOKPATUIHHX
KpaiH BH3HAYA€THCS 3aBISKH MPOLEIYPHIN CIIPaBEITUBOCTI
Ta IHCTPYMEHTY IPOIOPIIHOCTI, € HEOOX1THUM JIJIs BUTTAJIKIB
HEMOXJIMBOCTI 3aCTOCYBAHHS PIBHOCTI SIK TUITy CIPaBeIIH-
BOCTI y TMIEBHUX BIJIHOCHHAX. B KOHTEKCTI MOPYIICHHS MPHUH-
muny fopuanaHoi piBHocti Konctutymiauii Cyn Ykpainu
BiZI3HAUUB, 110 HOro MOPYLICHHSIM € HaJaHHs IpuBLIEiB abo
BCTAHOBJIEHHSI OOMEXCHb Y BU3HAHHI, peani3allil Y1 KOpUCTy-
BaHHI MpaBaMu Ta cBoOomamu B Oyab-sikiii opmi Oe3 HasiB-
HOCTI MPaBOMIpHOI, 00’€KTHBHO OOTPYHTOBAHOI METH, CIIO-
co0OU JOCATHEHHSI € HeHAJIS)KHUMHU Ta He HeoOXiTHUMHU [7].

3a mosuuiecro €CIUI, ropucaukuiiiHi iMyHITETH CHpHs-
0T OOMEXKEHHIO MpaBa Ha CyJl, TOMY K Oy[b-sKe MpaBo00-
MEKEHHSI MAlOTh MePEeCITilyBaTh JIETITUMHY MeTy, OyTH TpO-
HNOpUIHHUMM METi Ta HE MOPYILYBaTH CaMOi CyTHOCTI IpaBa
Ha JIOCTYI JO CyAy. 3a NMPHHIUIIOM NPAaBOBOT BU3HAYCHOCTI
Ta MPENEACHTHOr0 mpaBa OOMEKEHHs, L0 BiIOOpaxarTh
3araJbHOBU3HAHI HOPMHU MIKHApOIHOTO IyOJIYHOrO IMpaBa
1I0/I0 IMYHITETY JIep»KaB HE MOXYTh Y TPUHLIMII BBa)KaTUCS
HETponopiiitHuM o0MexxeHHM [8]. ¥V 1bOMY KOHTEKCTI iMy-
HITET, 30KpeMa, MDKHAPOIHHMX OpraHizaiii Bifl FOPUCIUKIIT
HALIOHAIBHUX CYIIB Ma€ JIETITUMHY METy Ta € JIOMYyCTH-
MHUM 32 YMOBU HPONOPLIHHOCTI OOMEXEHHS IIpaBa Ha CY[
Ta iICHYBaHHS JIOCTYITHHX HAJICKHHUX AIBTCPHATHB C(EKTHB-
HOTO 3aXHUCTy npas (pimieHHs y crpasi Baiit i Keneni npotu
Himewunnu, m. n. 68-74) [9]. dns BHOankiB 3 IepkaBaMu
BIJIMIOBIZIHI aJbTEPHATUBHU JJIsl MPUBATHUX OCi0 HE € edek-
TUBHUAMH NIPABOBUMH 3aC00aMH 3aXHUCTY, OCKIJIBbKU OB’ sI3aHi
3 MDKHAPOJHUM MPABOMOPSIIKOM Ticiisi JIpyroi cBiToBOT BiiHU
Ta JIOTOBOPAMH TIPO MEPEeMHp 5.

V 3B’53Ky 3 HaJaHHSAM IMYHITETY Ma€ BU3HA4YaTHCh MpPHU-
HHATHICTH CT. 6 KOHBEHWIT: mo30aBieHHs AOCTYIY JI0 CYAY,
OOMEKEHHSI BIJITIOBIIHOTO TIpaBa HE IPYHTYEThCS Ha JIETi-
TUMHIN MeTi Ta € HempomopuidHuM. BimHOcHO, 30Kkpema,
LIUBUIBHUX TO30BIB OKPeMHUX OCI0 MPO BiJIIKOAYBaHHS Mai-
HoBoi mkomu €CIIJI 3a3Hauae, mo TpaauUiiiHO MaHHOBI
BHUMOTH, IO TOB’sI3aHI 3 BOEHHHUMH TOJISIMH, BUPIIIYIOTHCS
NUSIXOM YKJIaJaHHs MHUPHHX JOTOBOpPIB, MPU3HAYEHHUX Bpe-
TyJII0BAaTU HACHIAKM HAa MDKHApOAHOMY Ta iHIUBiIyaJbHOMY
piBHI. «BUBeIeHHS 32 MEKi CyJOBOT FOPUCIUKIIIT LIJIOTO sy
LUBLIBHUX MT030BIB (CIPUUMHEHUX BIFHOI0) Ma€ Ha METI HEJ0-
MYLICHHS CUTYallii, KOJIM HOpMaJTi3alii BiTHOCHH MiX JepiKa-
BaMU 3aBaXKAIOThb MEPELIKOAY, SIKI 3’ABIISIOTHCS B PE3y/bTaTi
BEJIUKOT KUIBKOCTI CyNOBHX IPOBAKeHb, IOPYLICHUX 3a
no3oBamu (pizngaux ociod (...)» [10].

3BaKaroud Ha BHKJIAJICHE, CIIPABEIUIMBUM Y TIPaBi MOXKHA
BBAXKATU IPABOBI IMYHITETH, SKIIO BOHHU MEPECTIAYIOTh JIEri-
TUMHY METYy, € HEOOXiIHMMM y JOEMOKPAaTHYHOMY CYCIIiIb-
CTBI, 3a0e3MeYeH] abTepHATUBHIUMHU C(EKTUBHUMH 3aCO0aMHU
3aXHUCTY, SKUM € BIIIIKOTYBAaHHS IIKOIH, HOPSIOK Ta PO3Mip
SIKOT BU3HAUA€THCS IIPU YKIIaJEHHI MUPHUX Jorosopis. [lomo
JIETITUMHOT METH IMYHITETIB JiepskaB IS MyOTiYHUX [PaBOBi/-
HOCHH CJIiJT BI/I3HAYMTH, 1110 3BAYKAKOUHM HA T ATPUMYBaHE JIHHA-
Mmiune TiymaueHHs KonBeHuii, meBHi 3actocoByBani €CILJI
MOJIOKEHHS! 3aJIMIIAIOThCS HE INPOrPECUBHUMH, CTBOPIOIOTh
MATPYHTS JJTsI BU3HAHHS CIIPABEUTHBUM HE BiJHOBJICHHS MPaB
0CcOo0H, 3aXHINAI0YN B CYy4aCHUX YMOBaX CYBEPCHITET MEBHHX
nepkaB, He Maroun Jsieritumuoi Metu. €CILT 3a3HauuB, 110
B [IO/IJIbIIIOMY PO3BUTKY MIKHApOAHOIO IIpaBa MaTHUME MICLe
TCHAEHLIS 0 OOMEXEHHs IMyHITEeTy Hep)kaB B 1HO3EMHHX
Cyaax MpH PO3TIII CIpaB 3a CKapraMy Ha MOPYIISHHS MpaB
JIFONMHU. YTIM LIe He € 3arabHO0 IPAaKTHKOIO, sIka O Maa 3Ha-
YEHHs [IPUHLUILY, CTBOPIOBaJa HOPMY MIDKHAPOAHOIO 3BHYAI0
(piwenHs y cnpasi Jxone Ta inmi npotu Cnonyuenoro Kopo-
miBcTBa, 1. 148). BogHouac, Ha JaHOMY eTarli Mpe3rMY€eThCs
CNpaBeVTMBUM HEOOMEXEHHMIT IMYHITET JiepikaB MO0 FOpHUC-
JMKI BUMOT TPHBAaTHUX OCI0 MpO BIIMIKOMYBAaHHS IIKOIM,
3aBIaHOI IeP)KaBOIO B MyONIiUHMX BiJHOCHHAX.
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B ropuinyHii Hay1li CyTHICTh IIPABOBUX IMYHITETIB Ta Ipa-
BOBUX MiJbI, IpPUBLIEIB, MepeBar TpajuLifHO aHANI3ylOTh
3 HO3ULii Pi3HUX ACMEKTiB CIPaBEUIMBOCTI. 3a3HauaeThCs,
1[0 MPABOBI MiJIbTU BTUIIOIOTH y COO1 MPHHIUIIKA COLIaTBHOT
CIpaBe/UIMBOCTI Ta piBHOCTI. BOHM 32 CBOIM NpU3HAUSHHSIM
KOMIIEHCYIOTb HeIoNiku (OopMalbHOI PIBHOCTI I'POMajsH
[11, c. 62]. Takox iIMyHITETH PO3IIISAAIOTH SIK PI3HOBHL ITPABO-
BHX TIJIBI' Ta MPHUBLICTB, BU3HAYAIOTH CICLIATbHUI TIPAaBOBUI
craryc cy0’€xTiB, comianpHux rpym [11, c. 64-65]. O. Bacuis-
YEHKO 3a3Havae, 1110 NPaBOBI IMYHITETH, MiJIbIY € BUHSATKAMU
13 IPUHLUITY PiBHOCTI MpaB 1 CBOOO JIIOMUHU 1 rpOMaiTHUHA
B YKpaiHi. BiIHOCHO NMpUHIMITY PIBHOCTI HAayKOBEIb 3a3Ha-
4ae, 1110 HasIBHICTh, 30KpEMa, MPABOBUX IMYHITETiB, 0OMEKEHb
IIpaB JIIOAUHU HOTrO HE NOPYLIYIOTh, a IPUIYCKAalOTh 0COOIU-
BOCTI peanizanii [12, c. 15].

JlificHo, pearmi3allisi CipaBeTMBOCTI B MIPaBl HE € MOXKIIH-
BOIO 0€3 BCTaHOBJIEHHs piBHOCTI. BogHowac 3a1s crpaBea-
JIMBOCTI 3aKOHOJABCTBO il 3akpimmoe imyniteru. O. Porad,
H. [leneBep 3a3Ha4yar0Th, 10 HE Oydb-sfiKa PIBHICTH cCIIpa-
BEJTUBA, OCKIJIBKM BOHA BiJOOpaskae XapakTep CYCHUIBHOTO
CTaHOBHMIIA JIFONIEH Y B3aemoii Ta po3Butky [13, ¢. 61-62].
[IpaBoBi iMyHITETH MalOTh OL[IHIOBATUCH HA 1X BiJIOBIAHICTh
JEMOKPATHYHUM IPUHLUIAM: PiBHONPABHOCTI Ta HEIUC-
kpuminaiii. [TiATpuMyrOYH Cy/DKEHHSI IO Te, 10 MPH HEMpo-
MOPIIIHOCTI BIPOBA/HKCHHS IMYHITETIB HEMAa€ PO3YMHOIO
CITIBBIJHOIIICHHS MiX 3aC00aMHM Ta IMOCTABICHOK METO0, 1110
BUHSATKH MArOTh OyTH OOTPYHTOBAHWM, CKJIAJHO TTOTOIUTHUCH
3 THUM, [0 CUCTEMa IMYHITETIB HE € BUHSITKOM i3 MPHUHIUITY
PIBHOCTI BCIX IepeJ| 3aKOHOM 1 CyZIOM, @ OfIHi€I0 3 Horo (opm
[13, c. 66], Buxonsuu 3 HacTynHoro. Muerscs, Hacammepen,
PO PiBHICTH MIXK PIBHUMHU 0coOamH, 30KpeMa, (Gi3MIHUMH,
IOPUAMYHUMHA 0CO0aMH 3 OJIHAKOBUM 3arajJbHUM IIPaBoO-
BUM crarycoM. JIJisi crieniaibHUX MPaBOBUX CTATyCiB, TOOTO
nyOIiuHUX, A1 HPAaBOBUX MOMJIMBOCTEH y BiIHOCHHAX MIX
JIFOIMHOKO Ta CYCITIBCTBOM, JICPIKABOKO CIIiJI 3aCTOCOBYBATH
nudepeniiioBanuii maxia. Ha BiAmoBigHI BiTHOCHHU Ta cTa-
TYCH HE PO3MOBCIOIKYETHCS (pOpMalibHA PIBHICTB, a TPABO-
BUIl IMYHITET € 3aCO00M OXOPOHU IHTEpECY, 1[0 Ma€ Oiiblle
3HAQUEHHS] B KOHTEKCTi BiJNMOBIZHMX NPaBOBIIHOCHH, TOMY
3aCTOCOBYETHCS KOHIICTT CIIPABETUBOCTI SIK IPOTIOPIIIHHOCTI
(3MICTOBHOT CITPaBE/IIIMBOCTI, @ HEe (POPMAIBHOT PIBHOCTI).

Binnosigno no miaxoxy O. Porauda, H. Illenesep mpaso-
BUM IMYHITET HE HAJEXUTh OO OCOOMCTHX INpaB i CBOOOL,
a TIPUHIMI PIBHOMPABHOCTI BU3HAYAE 3arajbHUN MPaBOBHUI
craryc ocobu uu nepxkasu [13, c. 68]. Hemae miacras ocno-
pIOBaTH MpeaMeT OXOPOHH, ajie BiH Mo)ke OyTH i Ha OOl npH-
BAaTHOTo, ¥ Ha Ooui myOniYHOTrO iHTEpecy, IO MaloTh OyTH
30anaHcoBaHi. 30KpemMa, CYTHICTh IMYHITETY CBiJKa CKIIaJae
rapaHTyBaHHsS OJATKOBOTO MPABOBOIO 3aXWCTy IHTEpECiB
Ta LiHHOCTEeH ocobu eTnyHoro xapaxrepy [13, c¢. 75]. Binmno-
BiJIHI IPAaBOBI 3aCO0M € HACIIKOM FOpHIU3AIli{ TEBHUX ETHY-
HUX I[IHHOCTEH Ta iHTepeciB. Y BUMAJKY YMOBHOTO IMyHITETY
CBiJIKa, KOJIM OCTaHHIA MOKE BIIIMOBUTHCE BiJI ITOKa3aHb, 0XO-
POHSIEThCS MPUBATHUN 1HTEPEC, MAIOYH TPH IIbOMY KOHTEK-
CTyaJIbHUH TIPIOPUTET HaJ MyONiYHUM, HIO BiIOOpaxaeThCs
y METi Ta 3aBJaHHSX CyIOYNHCTBA.

O. Poray, H. llleneBep Hamami y 3B’3Ky 3 pIBHICTIO 3a3Ha-
YaroTh, 110 METOIO MIPABOBHX IMYHITETIB € 3a0€311eUeHHs MOX-
JIMBOCTI peasizalii BaKIMBUX y AepiKaBi iHTEpeCiB, Y 3B’ SI3KY
3 YUM TMPHHIMUI PIBHOMPABHOCTI IPOMAJISH TEpell 3aKOHOM
1 CyZIOM He 3aCTOCOBHHUI. APryMEHTOM Ha KOPHCTbH BiJITOBIiJI-
HOI T€3H € Te, 110 BUILI II0CaJ0BI 0COOM AEpHkaBU IPU3HAUEH]
3aXMINATH KOHCTHUTYLIHHO-NIPaBOBI LIHHOCTI, TOMY iM Mae
rapaHTyBaTHCh IpaBOBa Oe3IeKa Ta HE3aJICKHICTh, [0 BU3HA-
Yae CrieliajdbHuil mpaBoBuii craryc [13, c¢. 75]. BonHouac BiH
HOB'AI3aHUH 13 3a0e3NeueHHsIM My OJIiYHUX 1HTepeciB Ta BiAmo-
BiIHUX (YHKLIH, HE Ma€ 31CTaBIATUCH i3 3arajlbHUM MPaBO-
BHMM CTaTyCOM Ha IIiJICTaBi MPUHIKITY PIBHOCTI.

3arajioM piBHICTb Ta HEOMYIICHHS TUCKPUMIHAIIIT 32 MeB-
HUMHU O3HAaKaMHU IPYHTYEThCS HA B3a€EMHOMY BH3HAHHI MpaB
1 cB0OOJ, BU3HAYAE MOPSIIOK CIHIBICHYBaHHS Y CYCHiNbCTBI K

cipasemuBuii [ 14, c. 11]. O. CkakyH 3BepTae yBary Ha JIOMip-
HIiCTb, MOpallbHE I IpaBoBe 3a0€3IEUEHHS TOrO, L0 BKJIA-
JICHO Ta OTPUMAHO B Pi3HUX cdepax coLiyMy Ta NPUBATHOMY
SKUTTI. Tako BaKJIMBHUM JUTSL 3MICTY CHPABEUIMBOCTI T€, IO
Ma€ BPaxOBYBATUChH BIAMOBIIHICTH MK POJUIIO Pi3HUX 0Ci0, iX
IPYI Y JKUTTI CyCIUIBCTBA Ta iXHIM MPABOBUM CTAHOBHIIIEM
[15, c. 224]. BiagnoBigHo ciiJi MiATPUMATH TOJOKEHHS, 110
MPAaBOBHI IMYHITET HE BITHOCHUTHCS 10 OCOOMCTHX, MpPUBAT-
HUX MOXJIUBOCTEH. BiAMOBiIHI NpaBOBi 3ac00M BH3HAYAIOTH
myOiYHi IPAaBOBIHOCUHH, peai3alieto myOoniuHux QyHKUil
4K Cy0'eKkTa FpUANYHOTO nporecy [16, c. 1028].

OTXe, CHil PO3MISJaTH CIPAaBEIJIUBICTh MPABOBHUX 1MY-
HITETIB He 3 mo3uuii GopmManbHOi PIBHOCTI SIK MiHIMAJIBHOT
BUMOTH CIPaBE/UIMBOCTI, a BPAaXOBYIOUH «Bary» IHTEpeciB
y TMEBHHUX NPaBOBUX OOCTaBHHAX, CIiBBiIHOIICHHS MK pi3-
HUMH IHTEpecaMH, 30KpeMa, MPUBATHUMHU Ta ITyONiYHHMH,
yONiYHIMK MixK cOOO0IO Ta CYTO MyONIYHUMHU SIK 3aralbHUMU
Ta iHTepecaMu JepkaBHOI myOmiunoi Bimagu). Ix 3abesme-
YEHHIO I CIIYT'YIOTh CIieliaibHi IPaBOBi CTaTyCH, MOKJIaICHHS
Ha 0co0y MEBHHMX JIOJATKOBUX OOOB’SI3KIB 3aiisi 3abe3re-
YeHHsI MyONIYHUX iHTEepeciB Ta AJIsl MPOMOPLIHHOCTI BifImo-
BIZIHUX JIOJATKOBUX MOXJIUBOCTEH. Lle MONOXKEHHS BU3HAYAE
IpONOpLiHE NPaBOBE PETyIIOBAHHS IPABOBUX CTHMYIIIB.
3BakarouM Ha BHUKJIAZCHE, € Oe3CHipHUMH, MO (GopMaibHa
PIBHICTH 200 PIBHICTH BCIX TPOMAJISH TIEPE 3aKOHOM 1 CYIIOM
HE € JIOCTATHIM Ta €JUHAM KPUTEPIEM OLIIHKU CIIPABEITHUBOCTI
CYCHUIBHUX BIJHOCHH Ta MOXJIMBOCTeH. [Tinxomu 10 BU3HA-
YEHHS MPABOBOT MPUPO/IHU MTPABOBHUX IMYHITETIB MAtOTh BPaXo-
BYBaTH 3MICTOBHY a00 PO3IOiIbHY CIPABEIIHBICT.

PooBUM HOHATTSM IO BiJHOLICHHIO JIO0 IPABOBUX IMYHi-
TETIB, MEBHUX CHEUU(IYHUX OPUANYHUX MPOLEAYP, Y MEKaX
SIKUX TIepe10aueHo PaBOoBI MpUBLIEl, € He (hopMabHa PIBHICTb,
a audepeHwianis, CyMipHHIA PO3MOALT MOXIIMBOCTEH Ta 0OMe-
skeHb. CyTHICTh IPAaBOBUX MPUBLIEIB 1, SIK HACIIJOK, IMyHITETiB
CKJIQJIAIOTh JIOATKOBI MPABOMIPHI MOXIIMBOCTI Cy0 €KTIB pea-
JII30BYBATH IHTEPECH, Ta 337151 3a0e3MeUeHHS 1X MaTepiaabHO-
MPaBOBOTO aCIEKTy — MaTH ITPABO Ha 0COOIMBHI TOPSIIOK, Oy TH
11030aBJIEHIMU [IEBHUX IIPaBOBUX 0OMexxeHb. [IpaBoBi npusinet
BU3HAYAIOTh CIELianbHUil TpaBOBUi cTaTyc. BoHu € HacmigKoM
MIPUPOIHOT, @ TOMY CIPaBEUTHBOT AU(EPEHIiallil CyCciIbHIX
SIBUIIL 32 YMOBH JIHCHOT HEOOX1IHOCTI 3a0€3MECUCHHS CyBEpEHi-
TETy JepKaBU, HE3aJIEKHOCTI Ta OOIPYHTOBAHOI CBOOOIM MOCa-
JIOBUX 0Ci0, 3a0e3meueH s MyOIiYHUX IHTEPECiB Ta MPaBOBOTO
CTHMYITIOBaHHS IPUBATHUX CY0 €KTIB, 30KpeMa, CBIJIKIB Y CY/10-
YUHCTBI (IHTEpECiB MPaBOCY/IS YK €(PEKTHBHOTO CYIOUMHCTRA,
OXOPOHU B2)K/IUBUX IPUBATHUX IHTEPECIB), MisIBHICTb SKUX
Ma€ CollialibHe 3HAYCHHS, HaJIAHHSI COLIAIbHOT T ATPUMKH IS
OKpEMHUX KaTeropii oci0 sk pa3 3 METOIO BiZIHOBJICHHSI OaaHCy
y MiHIMAJIbHHX CTaHIapTaX CIIPaBE/UTHBOCTI.

OTxe, BUKJIIOUAETHCSI 3aCTOCYBAHHS IPUHLUIY CIpa-
BEJIMBOCTI SIK PIBHOCTI Ta HOTO MOPYIICHHS, SIKIO WAEThCS
PO HEepIBHHUX Cy0’€KTIB, TOOTO MPH CITIBBIJHOIICHHI MOYKIIH-
BOCTE, HANPUKIAA, ACpXKaBU 1 TPOMAISHUHA, CYCILIBCTBA
i moaunu. Tak camMo i BU3HAYEHHsI CyTHOCTI IIPaBOBUX IMYHi-
TETiB SIK BUKJIIOUEHb i3 3acaj] PIBHOCTI € IEBHUM HiBEITIOBAH-
HSIM 3MICTOBHOI CIPAaBEUIMBOCTI SIK HEOOXIJHOT Ta BUIPAaB-
JTaHOT TMPHUPOJIOI0 COLIiyMy Ta JepkaBu audepeHiiamii 3a
0OI'PYHTOBaHMMHU Ta HE MEHII CIIPABEATUBUMHU O3HAKAMMU.

3 METOI0 BUCBITJICHHS TPUPOAHU IPABOBUX IMYHITETiB MOXKHA
JIOJTATKOBO ITPOBECTH MOPIBHSHHS iX 3 1HIIMMH IIPABOBUMH CTH-
MyJIaMH, 30KpeMa, IIPABOBUMH IMUIbraMH, CYTHICTh SIKMX X04Ya
1 CKJIaJal0Th OJIATKOBI, HE Iepea0aueHi Ha 3arajlbHUX 3acafax
MPaBOBI MOXIIMBOCTI [4, c. 91], ane Takox 1moB’si3aHi 3 nude-
PEHIIIHOBAHNM ITPABOBHM DPETYITIOBAHHSM B CHIIy 3MiCTOBHOT
CNPaBeUTUBOCTI. 3acaxy MPaBOBHX IUIBI CKJIAJa€ COLialbHA
CIPaBEUIUBICTD, SIKa BPAXOBYE i Mipy piBHOCTI, i Mipy HepiB-
HOCTI Cy0’€eKTiB. 3 ypaxXyBaHHSM IIbOTO BiJIIOBITHO JI0 TPaau-
LIFHUX T1XO/IIB PO3YMIHHS CIIPABEUTUBOCTI BUOKPEMITFOETHCS
ii po3noxinbHa Ta 3piBHIOOYA Gopmu [17, ¢. 173].

BucnoBku. CrpaBeINBiCTb 3aCTOCYBaHHS Y IUBITbHOMY
Ta MKHAPOJHOMY CyIOYMHCTBI IPABOBHX IMYHITETIB HE MOXeE
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IPYHTYBaTHCh JIHIIE Ha (OPMaNbHIA PIBHOCTI SIK OJHOMY
3 aCIEKTIB CIPaBEAIMBOCTI, OCKUIBKHM CIELiajbHi HMpaBOBi
CTaTyCH € HaCIiAKOM JaudepeHiianii ColiaJbHUX pOJeH
Ta QYHKIIH, K 320€3MeUyOThCS BiIMOBITHUMHU MPABOBUMH
3acobamu. Bu3HauambHUM y TEBHUX NPABOBHX OOCTaBHHAX
€ CyCIIJIbHE 3HaUeHHS PI3HUX IHTEPECiB, 3a0€3MEYEHHIO IKUX
M CcyryloTh CHewiajgbHi NPaBoBi CTAaTyCH, MOKJIAJCHHS Ha
0co0y MEBHHUX JIOJATKOBUX OOOB’SI3KIB 3aJUls 3a0€3MeUCHHS
nyOmiYHUX 1HTEpECiB Ta Ui MPOMOPIIHHOCTI BiAMOBITHUX
IIPUBLIETB, 1[0 OXOPOHAIOTHCS IPABOM.

[IpaBoBuii iIMyHITET HE € 0COOMCTUM NPUBILIEEM, TOKINKA-
HUH CIyryBary myOlIiYHAM 1HTEpecaM, TOMY BU3HAYA€ TPABO-
BUHl cTaryc y MyONiYHUX MPaBOBIIHOCHHAX, 30KpeMa, depe3
JepikaBHy MyOJiuHY AisIBbHICT, MIATPUMYBAHUX JIEPKaBOIO
colianbHUX (QYHKIH, CIPUAIOYA TAKMM YMHOM H He3aJexk-
HOCTI Ipe/ICTaBHHUKA IHTEpeCy, i peaizallii myOmiyHuX 1HTep-

eciB. BigmoBigauMu oOCTaBHHAMH MOXKE BH3HAYATHCH JIETi-
TUMHA METa MPAaBOBOTO IMYHITETY, SIKHii, pa3oM i3 TUM, Mae
MIPOWTH TECT Ha MPONOPLIHHICTb HA HALLIOHATBHOMY UM MiK-
HApOJHOMY TPaBO3aCTOCOBHOMY PiBHi.

OOMexeHHsI TpaBa Ha CIpPaBEIIMBHN Cyl, 30Kpema,
IOB’s13aH1 3 IPABOBUMU IMyHITETaMH, MOXKYTb OYTH JOIIyCTUMI
3a YMOBHU JOTPUMAHHS OANaHCy MPAaBOBUX MOXKIHBOCTEH, IO
BU3HAYAETHCS 32 aJITOPUTMOM TPOMOPLIHHOCTI, SIKMH € YOCO-
OJICHHSIM TTPOLICAYPHOT CITpaBeUIMBOCTI. [IpaBoBHii iMyHITET
€ IPaBOBUM 3acO00M OXOPOHU IHTEpECy, 110 Mae OiIbILIE 3HA-
YEHHsI B KOHTEKCTI BiJNOBIIHMX MPaBOBiTHOCHH. Lle 3HaueHHs
BCTAaHOBITIOETHCS, BPAXOBYFOUH JICTITUMHY METY, HCOOXI/IHICTb,
NPUIATHICTE JO0 IOCSTHEHHS METH, HasBHICTh allbTCPHATHB-
HUX €()EeKTUBHUX TPABOBUX 3acO0IB 3aXUCTY, UMM BH3HAYA-
€ThCS TPONOPLIMHICTL y By3bKOMY CEHCI Ta MiATBEPAXKYETHCS
Ta 00CTaBHHA, 1[0 HE BTPAYAETHCS CaMa CyTHICTh MpaBa Ha CyJI.
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