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BE3IIEKHA 3A 3AKOHOJABCTBOM YKPAIHU TA CKAHANHABCBKHUX KPAIH

TO THE QUESTIONS OF THE CRIMES AGAINST NATIONAL SECURITY UNDER
THE LEGISLATION OF THE SCANDINAVIAN COUNTRIES AND UKRAINE

IBen A.1O., 3100yBauka kadeapu KpUMiHAJIBLHOIO NPaBa,
KPHUMiHOJIOTii, HUBITBHOIO Ta FOCNOIAPCHKOr0 MpaBa

BH3 «Hayionanoha axademis ynpaeiiHHsy

Y cTaTTi 4OCHIAXKYIOTECA MUTAHHS LLOAO IOPUANYHNX KOHCTPYKLIA 3MOYMHIB NPOTW KOHCTUTYLIMHUX 3acad HauioHanbHoi 6e3nekn 3a 3akoHo-
naBcTBOM YkpaiHu Ta CkaHOMHABCbKUX KpaiH. 3ayBaxyeTbcs, WO rnobanisallis cy4yacHoro cBiTy pobuTb akTyanbHUM BUBYEHHSI 3aKOHOAABYOMO
[0CBiAY, BKMOYao4uM KpUMiHaNbHO-NPaBoBy cdepy, iIHO3eMHMX AepKaB. BMBYEHHS iIHO3EMHOrO 3aKOHOAABCTBA HEOOXIAHE HE NuLLEe ANS OpieHTa-
Lii y npoLiecax CBiTOBOi €KOHOMIYHOT, MONITUYHOT Ta KyNbTYpHOI iHTerpauii Ta 06’egHaHHs, ane nepLu 3a Bce Ans BAOCKOHANEHHS HaLlioHanbHOro
KpVMiHanbHoro npasa. PobutbCcs BUCHOBOK, WO Y 3B’A3KY 3 CyBEPEHITETOM [epxaB CKaHAMHABCHKOI rPyMu, @ TakoX 3 Pi3HUMYU CoLianbHUMM
YMOBamu CycCnifnibCTB, KPiM MEBHUX 3arasibHUX CMiflbHUX PUC KPUMiHANbHOI BiANOBIAANBHOCTI 3@ MOCAraHHA Ha KOHCTUTYLiHI OCHOBW AepXaBHOT
6e3neku, € TakoX NeBHi 0cobnMBOCTi. BUBYEHHS Taknx 0CcOBNMBOCTEN HEOOXiAHE, OCKINMbKM 3HAHHS KPUMiHANbHO-MPaBOBOi CUCTEMM iHLLOT Aep-
XaBu HeobxigHe Ans npoTuaii rnobanbHii 3NOYMHHOCTI B CyYacHil cuTyadlii.

BcraHosneHo, y 6inbwocTi KK CkaHanHaBCbKMX KpaiH BKA3yeTbCA Ha HAaCUMbHULIbKUIA CMOCIO BYMHEHHS Takux 3nouuHiB. 3okpema, y CT.
1 rmasw 12 KK ®innsHaii nepenb6ayeHo KpMMiHanbHy BiAMoBiAanbHICTb 3a NOCAraHHA Ha KOHCTUTYLINHI 3acaau cyBepeHiTeTy QiHNsHAIT Lnsxom
HacunbCTBa abo NOrpo3un HacuUIbCTBOM abo LUMAXOM BiliCbKOBOMO Y1 EKOHOMIYHOTO TUCKY. 3pOBNEHO BUCHOBOK, LLIO 38 CBOEH IOPUANYHO KOH-
CTPYKLIEIO CKMaay 3MOYMHIB Takoro Buay € dopmarnbHUMK cknagamu. ABTOPKOK 06rpyHTOBaHO, WO BapTUM 4O 3ano3nyeHHs € AOCBIL AesiKnX
CkaHAMHABCbKMX KpaiH LWoAo KpUMiHanisadii Ha piBHi i3 nocAraHHsIMM Ha AePXXaBHOMO Y1 rPOMaAChKOro Aisya, TakoX NocsiraHb, BYMHEHMX OO0
YNeHiB iX CiMeNn, SIKLLIO Taki NocsraHHs BYMHEHI Y 3B’A3KyY 3 X AepXKaBHOK Y1 rPOMaZChKOL0 AisnbHiCTI0. Ha 0CcHOBI aHani3y KpyMiHanbHOro 3akoHO-
fAaBcTBa YkpaiHu Ta CkaHAMHABCLKVIX KpaiH, aBTOPKO COPMYIIbOBaHi aBTOPCbKi MOHATTS 3MI04MHIB MPOTW KOHCTUTYLINHMX 3acaf HauioHanbHOI
6eaneku, ki He € OHAaKOBVMMM Y 3aKOHOAABCTBI Ta KpUMiHaNbHO-NPaBOBii AOKTPUHI YkpaiHu Ta CkaHaMHaBCbKMX KpaiH.

KntouyoBi cnoBa: kpuMiHanbHe nNpaeo, KpUMiHanNbHE NPaBOMNOPYLUEHHS, 3MOYMH, KOHCTUTYLIINHI 3acaau, HauioHanbHa 6e3neka, NopiBHAMNBbHO-
npaBoBe AOCNIIKEHHS.

The article examines the issues of legal constructions of crimes against the constitutional principles of national security under the laws
of Ukraine and the Scandinavian countries. It is noted that the globalization of the modern world makes it important to study the legislative
experience, including criminal law, of foreign countries. The study of foreign law is necessary not only for orientation in the processes of world
economic, political and cultural integration and unification but above all for the improvement of national criminal law. It is concluded that in
connection with the sovereignty of the Scandinavian countries, as well as with different social conditions of societies, in addition to certain general
common features of criminal liability for encroachment on the constitutional foundations of state security, there are also certain features. The
study of such features is necessary because knowledge of the criminal justice system of another state is necessary to combat global crime in
the current situation. It has been established that in most of the Criminal Code of the Scandinavian countries, a violent way of committing such
crimes is indicated. In particular, in Art. 1 of Chapter 12 of the Criminal Code of Finland criminalizes infringement of the constitutional foundations
of Finland’s sovereignty by violence or threat of violence or by military or economic pressure. It is concluded that, in terms of their legal structure,
the corpus delicti of this type are formal corpus delicti.

The author has substantiated that the experience of some Scandinavian countries in criminalization at the level with attacks on a state or
public figure, as well as attacks committed against their family members, if such attacks are committed in connection with their state or public
activities, is worth borrowing.

Based on the analysis of the criminal legislation of Ukraine and the Scandinavian countries, the author formulated the author’s concept
of crimes against the constitutional foundations of national security, which are not the same in the legislation and criminal law doctrine of Ukraine
and the Scandinavian countries.
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The globalization of the modern world makes it relevant
to study the legislative experience, including the criminal
law area, of foreign states. The study of foreign legislation is
necessary not only for orientation in the processes of world
economic, political and cultural integration and unification but
above all for improving the national criminal law. Nowadays,
in the latest conditions of globalization processes, really more
attention is paid to the need to improve the entire national legal
system, each of its branches, including the field of criminal
law by conducting in-depth comparative studies [1]. How-
ever, the study of the problems of criminal law protection
of the constitutional principles of national security is not pos-
sible without fundamental constitutional and legal works. At
one time, a significant contribution to the study of sovereignty,
constitutional and legal mechanism, constitutional and legal
status was made by L.M. Streltsov [2]. Comparative legal
research conducted in this direction is also gaining relevance.
It is comparative research that allows solving the most impor-
tant scientific and practical problems.

It should be noted that by the beginning of the XXI century
practically all states had national law with an inherent legal

system. However, the law as a regulator of people’s behavior
in society has evolved over the centuries under the influence
of both internal and external factors, therefore each national
legal system has common features with the national legal
systems of other states, which allows them to be divided into
“legal families” and “legal groups”.

Despite the fact that the Scandinavian countries are part
of Western Europe, their legal systems differ from both “conti-
nental tradition” systems and “common law” systems. An anal-
ysis of the modern legal systems of the Scandinavian countries
shows some commonality of Scandinavian and Romano-Ger-
manic law. First of all, it manifests itself in the similarity
of the sources of legal regulation. In the Scandinavian coun-
tries, the law is the main source of law, and the courts formally
cannot, while resolving a specific dispute, create legal norms.
This matter reveals the most significant difference between
the Scandinavian and common law systems.

The Scandinavian legal system commonly includes
the law of the five Nordic countries such as Denmark, Finland,
Iceland, Norway, and Sweden.

For along time, there has been close legislative cooperation
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between the Nordic countries, however, the ongoing develop-
ment of European legislation has influenced the Scandinavian
legal system and some of its major concerns [3, p. 15].

Like most acts of the criminal law of European legal
traditions, the Danish criminal law is literally referred to as
the “punishment code”, but for ease of understanding, due to
the prevailing customs of scientific circulation, we will retain
the name “criminal code” familiar to domestic lawyers. In
general, Danish criminal law is characterized by a commit-
ment to the sociological direction of jurisprudence.

The Danish Penal Code was adopted in 1930 and came
into force in 1933. It is not the exclusive source of criminal
law. Many other laws contain provisions containing criminal
prohibitions (for example, the Law on the Environment). The
analogy of the law is recognized (allowed). Despite its geo-
graphical location in continental Europe, Danish law recog-
nizes judicial precedent as a source, which brings it closer to
British common law.

There are offences against the Independence and Safety
of the State in the Chapter 12 of the Danish Penal Code.

According to article 98 of the Danish Penal Code any
person who, by foreign assistance, by the use of force, or by
the threat of such, commits an act aimed at bringing the Dan-
ish state or any part of it under foreign rule or at detaching any
part of the state shall be liable to imprisonment for any term
up to life imprisonment.

According to article 100 of the Danish Penal Code any
person who by public statements incites enemy action against
the Danish state or who brings about an evident danger of such
action shall be liable to imprisonment for any term not exceed-
ing six years. Any person who by public statements incites
intervention by a foreign power in the affairs of the Danish
state or who brings about an evident danger of such interven-
tion shall be liable to a fine or to imprisonment for any term
not exceeding one year.

The same penalty shall also apply to any person who, for
the purpose mentioned in Subsection (1) above, organizes
extensive sabotage, suspension of production or traffic, as well
as to any person who partakes in such an act, conscious of its
purpose.

Denmark is a constitutional monarchy. The head of state
is the king. According with the 1953 Succession Act, royal
power is inherited by male and feminine lines. According
to the 1953 Constitution the king has very broad powers
(appoints and dismisses the government, approves laws, has
the right to dissolve parliament, is the supreme commander
and others) and does not answer anyone.

Under Chapter 13 of the Criminal code of Denmark [6]
has been enshrined the criminal responsibility for the offences
against the Constitution and the Supreme Authorities
of the State. Thus, according to article 111 of the Criminal
code of Denmark, any person who commits an act aimed, by
foreign assistance, by the use of force, or by the threat of such,
at changing the Constitution or making it inoperative shall be
liable to imprisonment for any term extending to life impris-
onment.

Moreover, under article 112 of this Code, any person who
commits an act directed against the life of the sovereign or
of the constitutional regent shall be liable to imprisonment for
not less than six years. The existence of such a rule of law is
completely justified. As we know, Denmark, from the point
of view of the state system, is characterized by the presence
of a constitutional monarchy.

All in all, according to article 113 any person who inter-
feres with the safety or independence of the Parliament or oth-
erwise commits any act aimed, by the use of force or the threat
of such, at extorting any resolution from the Parliament or pre-
venting it from freely exercising its activities shall be liable
to imprisonment for any term not exceeding six years or, in
particularly aggravating circumstances, to life imprisonment.
The same penalty shall apply to any person who similarly

interferes with or exercises coercion against the sovereign
or against the constitutional regent or against the ministers,
the Constitutional Court or the Supreme Court.

Thus, articles have a logical structure of division into dis-
positions and sanctions. Depending on the nature of the act
and the complexity of its description, the article may begin
either with the definition of penalties or with a description
of the signs of a criminal act. The description of the act is based
on the characteristics of the person to be punished. All this taken
together determines the fact that the articles are presented too
verbose and difficult for the law enforcement officer.

There are two articles in the First Section of the Criminal
Code of Ukraine, which named crimes against the fundamen-
tals of national security of Ukraine. On the one hand, according
to article 109 must be punished the actions aimed at forcible
change or overthrow of the constitutional order or the seizure
of state power. On the other hand, under the statements of arti-
cle 110, should be punished encroachment on the territorial
integrity and inviolability of Ukraine [4].

To my mind, there are two main corpus delicti against
the constitutional principles of the national security under
the legislation of Ukraine. They are enshrined in arti-
cle 109 (Actions aimed at violent change or overthrow
of the constitutional order or seizure of state power) and article
110 (Encroachment on the territorial integrity and inviolability
of Ukraine).

Conspiracy to commit acts by forcible change or over-
throw of the constitutional order or seizure of state power
is defined through two important aspects: 1) conspiracy is
an agreement of two or more persons to commit these acts;
2) the conspiracy is manifested in the coordination of specific
actions, distribution of roles, and so on. For criminal-legal
assessment of a certain message as a public call to forcible
change or overthrow of the constitutional order or to seize
state power, there is a need to study such features of the act as
the method and place of the message, technical means used,
the content of the message. The conclusion on the existence
of public appeals should be made in each case on the basis
of an analysis of the materials of a particular proceeding.

Article 110 of the Criminal Code of Ukraine contains three
parts: part one - signs of the main corpus delicti, and parts
two and three - signs that aggravate (especially burden)
responsibility for this crime. This section considers the signs
of the objective side of only the main corpus delicti.

Qualifying features of the crime are its commission:
1) a representative of the authorities; 2) repeatedly; 3) by
prior agreement of a group of persons; 4) and a combination
of appropriate actions with incitement to national or reli-
gious hatred. Particularly qualifying features of a crime are
the occurrence as a result of its commission of such socially
dangerous consequences as the death of people or other seri-
ous consequences. Here, the death of people means the death
of two or more persons, and other serious consequences -
the death of one person, causing one, two, or more persons
serious injuries, the onset of a large material damage, destruc-
tion, or damage border engineering structures or other impor-
tant facilities, the occurrence of riots, rupture, or significant
deterioration of diplomatic relations with another state.

The Constitution of Ukraine declares that the protection
of the sovereignty and territorial integrity of Ukraine, ensuring
its economic and information security are the most important
functions of the state, the business of the entire Ukrainian peo-
ple. Violation of the procedure established by the Constitution
of Ukraine for the creation and protection of the constitutional
order may pose a threat to the foundations of the national
security of Ukraine. Therefore, for modern conditions, one
of the main directions of the criminal law policy of Ukraine
is the fight against crime, in particular, with crimes against
the foundations of the national security of Ukraine.

The generic object of this crime is characterized by a com-
plex, complex structure and includes public relations to pro-

322



IOpuanunmnii HayKOBUM €1EKTPOHHUMN Ky pHAI

tect the foundations of the national security of Ukraine. These
are social relations that ensure the very existence of Ukraine as
a sovereign, independent, democratic, social, and legal state.
The object of this crime should be considered public relations
to protect the foundations of national sovereignty.

Such a species object helps to reveal the socio-political
essence of the protected articles. 110 of the Criminal Code
of Ukraine relations, which in turn is important for the correct
determination of the socially dangerous nature of the actions
provided by this rule, the correct solution of the question
of the qualification of this crime, separation from related
crimes. The main direct object of the crime is national secu-
rity in the political sphere, which consists in the absence
of the threat of violation of the territorial integrity of Ukraine
established by the Constitution, laws of Ukraine and interna-
tional legal acts and the procedure for determining its territory.
The objective side of the investigated crime is manifested in
the following forms: actions committed to change the borders
of Ukraine; actions taken to change the state border of Ukraine;
public appeals to commit such actions; dissemination of mate-
rials calling for such actions.

The subjects of crimes of encroachment on the territorial
integrity and inviolability of Ukraine, as shown by the study
of judicial practice and analysis of crimes of this category, are
individuals, sane persons who have reached 16 years of age by
the time of the crime. The subjective side of the crime is charac-
terized by guilt in the form of direct intent. Each of the actions
referred to in Art. 110 of the Criminal Code of Ukraine,
provides for the presence of the perpetrator or perpetrators
of a special purpose - to change the boundaries of the territory
or state border of Ukraine in violation of the procedure estab-
lished by the Constitution of Ukraine. The motives of the crime
do not matter for qualification. Qualifying features of a crime
are its commission: 1) by a representative of the authorities;
2) repeatedly; 3) by prior agreement of a group of persons; 4)

and a combination of appropriate actions with incitement to
national or religious hatred.

Inconsistent legislative decisions on the definition of qual-
ified types of crimes under Articles 109 and 110 of the Crimi-
nal Code have been established.

These problematic aspects are especially acute in view
of the prospects for the start of activities of Ukrainian public
authorities in the temporarily uncontrolled territory. Insufficient
definition of the law on criminal liability, especially for crimes
against the foundations of sovereignty, will create grounds for
abuse of criminal law. Such abuses, in turn, will make it impos-
sible to fully restore state power in the temporarily uncontrolled
territories and will form new potentials for conflict.

Thus, the main directions of improving the current legis-
lation on criminal liability for crimes against the foundations
of the sovereignty of the Ukrainian people include 1) speci-
fication of the wording of criminal prohibitions to minimize
the dangers of abuse at the law enforcement level of crimi-
nal law regulation; 2) legislative systematization of qualified
forms of investigated crimes.

Moreover, encroachment on territorial integrity
and Ukraine’s inviolability can cause significant damage con-
stitutional order and other components of the national security
will distance our state from the achievements of modern ideals
of the state and society, and therefore there is an encroachment
on these benefits the most dangerous both for the state and for
society and each of its members.

Thus, in conclusion, it should be noted that in connection with
the sovereignty of the states of the Scandinavian group, as well as
with different social conditions of societies, in addition to certain
universal common features of criminal responsibility for encroach-
ments on the constitutional foundations of state security, there are
also certain features. The study of such features is necessary since
knowledge of the criminal legal system of another state is necessary
in order to counter global crime in the current situation.
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