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TEOPETHUKO-ITPABOBI 3ACA/IX BIAITIOBIJAJIBHOCTI
3A KOPYIIIIWHI TPABOIIOPYIIEHHS

THEORETICAL AND LEGAL FRAMEWORK
FOR CORRUPTION OFFENCES

Sk BOadaeThCs, CydacHUN BIUTUB JIEP’KAaBU HA MMEPEBAKHY
OLTBIIICTh cep CYCHITBHOI JKUTTEAISUIBHOCTI, KM paHiIIe
miAnanaB MiJ BU3HAYEHHS TEPMIHOM «IEPXKABHE YIpPaBIiH-
HS», @ CbOTOJHI MO3HAYAETHCS AediHILi€r0 «myOmiuHe agMmi-
HICTPYBaHHS», MO)KHA OXapAaKTEPH3yBAaTH HACTYITHUM YHHOM.
Ie — BONBOBHIA, BJIaHHNA, OPTraHi3ylOunii, 3aCHOBAHUI Ha 3a-
KOHI BIUIUB JIepaKaBU B 0c001 ii opraHiB Ta nocasoBux ocib, a
TakoXX B 0COOI OpraHiB MiCLIEBOTO CaMOBPSIYBaHHsS Ha Haii-
Ba)KJIUBIIII 3 TOYKH 30pY JICP’KaBH Ta CYCIHUIBCTBA CYCIUIbHI
BIZTHOCHHHM 3 METOIO IIPUBEJCHHS 1X B MEBHUH, Oa)kKaHU BIIO-
psiaxoBaHUH craH. TakuM BIOPSIKOBAaHUM CTaHOM € BIAIO-
BiZIHUII XapakTep CHiBICHYBAaHHS JIIONCH, U SIKOMY KOXKHHUI
YUYaCHHUK CYCHIUJIbHUX BiIHOCHH Ma€ TapaHTOBaHY JEP’KaBOIO
MOXIIMBICTB peai3zallii BChoro KOMIUIEKCY MpaB i cBoOo 6e3
3aBJaHHS IITKOIHM i, HAaBiTh O3 CTBOPEHHS 3arpo3M 3aBJAHHS
LIKOJM TpaBaM Ta CBOOOAAM IHIIMX Y4aCHHKIB IPaBOBITHO-
CHH. 3a TaKMX yMOB J€pXKaBa peajizye CBOE OCHOBHE IPU3HA-
YeHHs1 — 3a0e3MeueHHsl JIFOMUHI 11 CTaTyCcy SK HaWBHUIIOI CO-
iajabHOI LIHHOCTI.

Cepen nepelkos Ha LUIAXY pealli3alii BU3HAYEHOI METH,
cepe]] iHINMX (AKTOPIB MEPIIOYEPrOBE MICIIE MOCIAAE KOPYII-
1lisl 3arajioM, i B OpraHax myOJiuHOro aJMiHICTpYBaHHS — 30-
Kpema.

st Yipaiau mpoOsieMu MoTNepe/KSHHS 1 MPOTUIIT KOPYTI-
uii B opraHax IyOJiuHOI BIagu HPOAOBXKYIOTH 3aJIMIIATHUCS
OIHMM 3 HalakTyanbHImMX. O0’ekTUBHI (haKTOpH il pO3BUTKY
CBIIUaTh, 110 KOPYIILIisi CTBOPIOE CYTTEBY HEOC3IMEKY JUIS JKUT-
TEMISUTBHOCTI CYyCIUIBCTBA, 1 HA CHOTOHI MacIuTalu ii MoIm-
PEHHS CTAHOBJIATH PeallbHy 3arpo3y HalloHaJbHIN Oe3meli.
Tomy 3aBpaHHA OOPOTHOM 3 KOPYINLIEIO PO3MISIAIOTHCS HUHI
SIK 3araJibHOJICPKaBHI Ta MPIOPUTETHI.

[pencTaBHUKH OpTaHiB BIaM, IIEPII 33 BCE, — IPABOOXO-
POHHUX OpPraHiB, CIUPAIOTLCS HA JaHi O(iliiHOI CTaTUCTUY-
HOT 3BITHOCTI PO CTaH 3JI0YMHHOCTI 1 pOOJIATH BUCHOBKH PO
BIJICYTHICTh MiJCTAB JUIsl HAJMIPHOTO 3aHENOKOEHHS. Boj-
HOYac, He MOYKHA TOBOPUTH MPO BUCOKHI PiBEHb KOPYIIIIT B
opraHax BJaJH 3a YMOB, II[0 B OCTaHHI POKH IO Pi3HHUX BH-
JiB BiANOBIAAABbHOCTI 32 KOPYIIIIIO IIOPIYHO NPUTATYETHCS HE
Oinbure 1% nepikaBHUX cinykOo0BLiB. B Ykpaini Ha aHTHKO-
PYIILiiHY TeMaTuKy NpuiHsTO nmoHaa 70 HOPMaTUBHUX JOKY-
MEHTIB, 30KpeMa 12 3aKkoHiB, (3 IKHX J[Ba HE HAOpaIK YNHHOC-
Ti), Ta 12 nocTaHoB Ypsady (3 HUX OfHA BTPATUJIA YMHHICTb).
OpHak aHaji3 BUKOHAHHS LUX JIOKYMEHTIB CBIIYMTB, IO BCI
BOHH BCE 1€ HE J03BOJIMIIN MOA0IATH KOPYIIILIIO.

[Ile III.MonTeck € 3a3HauaB, 10 MPH JOCTYIII 10 COIiallb-
HUX OJar 3aBkIU BUHUKA€ CIOKyca BUKOPHCTAaTH iX B OCO-
Ouctux iHTepecax. Y CBOiX HpalsxX BiH MHUCaB, L0 OyIb-sKa
JIIOZMHA, KA HaJlJICHA BIAJ0I0, CXUIbHA CKOPUCTATHCS HEIO.
BaxkanHs cropHcTaTHCsS CBOIM CIY)KOOBHM CTaHOBHIIEM Y
CY4acHOTO YHHOBHHUKA T BUHUKAE, K Y TaBHHOPHMCHKOTO
Oropokpara.

TToHATTS Ta CYTHICTb KOPYILIi OSCHIOE TOIOBHUM YHHOM
OpHUIIMYHA JliTeparypa. B Hill icHye Gararo BU3Hau€Hb TOTO,
o 1 K ciaijg BBakaru kopymiiiero. Cepen odiliiiHuX Tpak-
TyBaHb KOPYIIIii € BU3HAYCHHS, sIKC HABEICHE B Marepianax
OOH: «3n0BKXuBaHHSI BIaJ0I0 3 METOIO OTPUMaHHS 0COOHCTOT
Burogu». Jlyxe 3MICTOBHE TPaKTyBaHHSI, SIKE TIEBHOI MIpOIO
JIo71a€ ySIBICHHS TIPO KOPYIILIFO SIK MPOCTE XaOapHHIITBO 3a
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KAHIUAAT IOPUIHYHUX HAYK, TOIEHT,

JAOLEHT KadenpHn aiMiHICTPATHUBHOIO Ta rOCIOAAPCHLKOr0 NPaBa
Ooecvkozo nayionanvrozo yHieepcumemy imeri 1.1. Meunukosa

€JIEMEHTApHI MOCIyTH 4K 103Boau [1]. BoHo nae ysBy mpo
CYTh KOPYIIIIii 1 TaM, Je ChOTOJIHI, CKa)XiMO, BiI0yBa€eThCs Ha-
MUCaHHS MMAaTeHTIB, HAYKOBHUX CTATeil 1 qucepTaiiii B Imijie-
[IMX HAyKOBHX 3aKiagax JJsi MOoTped CTBOPEHHS iM iMiKy
BHUCOKOOCBIUEHHX JIFONICH, AOCTYN iX JITeW J0 NMPECTHIKHUX
BITYM3HSHUX 1 3aKOPJOHHMX BHIIIB... [2, . 6-7].

Ha nymky ¢axiBiiB, sKi JOCIIIKYIOTh IPOOIEMH KOPYII-
1ii, epeKTUBHICTH OOPOTHOM 3 HEIO 3aJICKUTH Bijl YOTUPHOX
TOJIOBHHX CKJIaJOBHUX: 1) HasBHOCTI HaJISKHOI IIPaBoBOI 0a3u
AQHTUKOPYIIIHHOTO CHPsAMYBaHHS;, 2) €()eKTUBHOTO i ITOBHO-
ro ii 3acTocyBaHHS, 3) PO3BUTKY CHCTEMH TPOMAICHKOTO
KOHTPONMIO Ta (OPMYBaHHS AHTUKOPYIIIHHOI TPOMaaChKOl
CB11OMOCTI; 4) opraHi3aliiiHo-yIpaBIiHCEKOTO 3a0€3MeUeHHs
AQHTUKOPYNUiHHOI AisuibHOCTI [3, c. 45-49]. Do nporo Bapro
JIOJIaTH 1€ OHY BaXJIUBY CKJIAJ0BY — MONITHYHY BOJIO JUIS
BITPOBAKEHHSI BCIX MOIIEPETHIX CKIIaT0BHX.

Tlix yac aHami3y NPUYMH BUHUKHEHHS KOPYIIIT Ta MOMIY-
Ky 3aX0/liB 00pOTHOHU 3 HEIO MOCTAE HEOOXIHICTh J0CITiKEH-
HSl SIK €GKOHOMIYHHUX, TaK 1 MOJITHYHUX IHCTUTYTIB [4, c. 143].
Mix TUM OJHA i3 COLIAJbHO-IIONITUYHUX 1 €KOHOMIYHHX
CHCTEM HE Ma€ IIOBHOT'O IMYHITETY JJO KOPYILii — 3MIHIOIOTCS
sie i 00csry 1 MposiBU, a TAaKOXK 11 MOMKIIMBOCTI, 1110 BU3HA-
YaeThCsl CTABICHHSM JI0 HEl IEpyKaBH 1 CYCIIIbCTBA.

Croropni 3a piBHeM kopymuii Ykpaina cToiTs nopyu 3 ca-
MHMH OJII0O3HUMH jiepkaBamMu Adpuiku. [ pefiTuHT 3 poKy B
pik He cTae kpamuM. OCTaHHIM 4acoM Mpo0eMy MOJONAHHS
KOpyIIii 0COOIUBO 3arOCTPEHO, OCKUIBKH MOAAJIBIINHN PO3-
BUTOK YKpaTHCHKOi JIEPYKaBHOCTI, MOJICpHI3allisi Ta iHHOBa-
HiAHUIA PO3BUTOK YKpaiHH CTaJId Mai)ke HEeMOXIIMBI 0e3 3a-
xoAiB mporunii kopymnuii. Bona po3’inae Hale CycHiabCTBO,
Ta poOUTH HEC(PEKTUBHOIO BCIO CUCTEMY 3aC00iB JEP>KaBHOIO
yIpaBIiHHS, BAMArarud ChOTOHI 3MICTOBHOTO TEpersiaiy
BCi€l HOPMATHBHO-MIPABOBOT 0a3M YIpPaBIIiHHS KpPaTHOO 1 BiJl-
CTOPOHEHHS] YMHOBHHLTBA BiJl CHCTEMH TOJITHYHOTO yIIPaB-
JIiHHS KpaiHoto[2, c. 6-7].

Oco06mBOi HEOE3MEeYHOCTI Yepe3 BCEOXOIUTIOUn 11 Xa-
paxTep, Kopyilist HaOyBae B opraHax myOIiuyHOT BIIa/Iu.

MoxxHa CcHOPMYIIOBaTH BU3HAYEHHS CYTHOCTI TOHSTTS
«KOPYIIIisl B OpraHax MmyOiuyHOT BIaIM» TaKUM YHHOM — IIe
3JIOBKUBAHHS JAEPXKABHOIO BIAJOI0 IOCAJOBOIO 0C000I10, a
TAaKOXX KEPIBHUKOM YH CIIY)KOOBLIEM KOMEpIiiHOI a00 iHIIOT
oprasizailii CBOIMH yNpaBIiHCHBKHUMHU TTOBHOBKCHHIMHU JIJIS
OJIepKaHHs OyIb-SIKMX HE3aKOHHHUX BUTOJ JJIs ceOe UM THIIHX
oci6. Po3misigaioun KopyIiito B opranax myOaiuHo1 BiIagy sk
JIBOCTOPOHHIM TIpoliec, 3arporoHOBaHI TakKi TEPMIHH: KO-
pyMmmarop» — 0co0a, 110 Hajia€ HEe3aKOHHI Oyara mocagoBUM
0co0am; «KOpyIIioHep» — 0co0a, sika 3aiiMae mocary B opradi
myOIiyHOT BlIaiu, 3/1laTHA HECTH IOPUAMYHY BiANOBIIAIbHICT
3a 3A1HCHEHHS aKTy KOPYILii, BU3HAaHA BUHHOIO y 3[iMCHEHHI
KOPYIIIIIHOTO MPaBOMOPYIICHHS HA OCHOBI CY/IOBOTO PillICH-
Hs 200 B 1HIIOMY BCTAQHOBJICHOMY 3aKOHOM MOPSIKY; KOPYTI-
nioreHHi (akropu — 1e sBuiie abo rpyna ssuil (haxropHuit
KOMIIJIEKC), L0 MOPOUKYIOTh a00 CIPHSIOTh HOPOIKEHHIO
YK 3pOCTAHHIO KOPYIIIIiT; KOPYIIIHHICTh CYCITIIBCTBA — CTAH
CYCIIIBCTBA, J1¢ (PIKCYyeThCsl 3HAYHA KIUIBKICTh KOPYIIIHHUX
MIPOSIBIB; KOPYIIIOTEHHICTh — HASBHICTH YMOB 1 ()aKTOPIB ISt
MOMINPEHHST KOPYIIIIii; KOPYMIIIHHINA 37T0YMH — 3JI0BKHUBAHHS
0CaJI0BO0 0CO0O OpraHy MmyOniyHOT BlIaaAW ISl OJepIKaH-
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Hsl Oy/lb-SIKHX HE3aKOHHMX BHIOJ ISl ce0e Y IHIIMX 0Ci0
[5, c. 134-135].

Cepen crioco6iB 3an100iranHs Ta IPOTUALT KOPYIILIT HAyKOB-
Il Ha3MBAIOTh HACTYIHI: IIPaBO OOMEXEHHS Ta 3a00pOHM AT
0ci0, Ha SIKUX TIOIIUPIOETHCSI AHTUKOPYIIIIHHE 3aKOHOABCTBO;
MOpPaJIbHO-CTUYHI YHHHHUKH; AOCTYII 0 iH(pOpMAIIii TIPO JTisiiib-
HICTB ITyONIYHAX aJMIHICTpaLiif; eKCIIepTH3a MPOSKTIB HOpMa-
TUBHO-IIPAaBOBUX aKTiB; (hJiHAHCOBUM KOHTPOJb Ta ClELialbHi
NIepeBipKH; aKTUBHA MO3MLIst TpoMachKocTi [6, ¢. 114-188].

[Ipore, BapTO 3ayBa’KUTH, IO 3aXOIH, B MEXaxX BCiX Ha-
BEJICHUX CIIOCOOIB CITiji 3aCTOCOBYBaTH B CYKYITHOCTI, Y He-
PO3PUBHOMY 3B’SI3KYy OJMH 3 ORXHHMM. TiJIbKM 3a TaKHX yMOB
MOJKHA OYiKyBaTH IIEBHUX PE3y/IbTaTUBHUX JOCSITHCHb.

3 omIsA10M Ha BUCJIOBIIEHE BUIIE, BKIIOUeHH: 10 Konekcy
VYKpaiHu po agMiHICTpaTHBHI MPaBOIOPYIIEHHSI HOBOT IVIaBH,
acame — 13-A «AMiHICTpaTUBHI KOPYILIHHI IPaBONOPYILIEH-
HS», € BUACHUM Ta OUiKyBaHUM. 30KpeMa, Bci nependaucHi B
IV1aBi CKJIQJM aJIMIHICTPATUBHUX NPABOIOPYIICHB, HACIIPABIL
3aBJIAF0TH IIKO/Y Ta CTBOPIOIOTH CYCIiJIbHY HeOe3neky B cde-
Pl IisUTBHOCTI IMyONIIYHUX aMiHICTpaLiil, a[ke CIOTBOPIOIOThH
OCHOBHE BH3HAuYaJIbHE MPH3HAYCHHS JEPXKABH Ta ITOCATOBUX
ocib ii opranis.

[IpakTrka MOKM CBITYHUTH PO MEBHI CKIAHOIII KBai(i-
Kallii MPaBoOINOPYIICHb, SIKI BUKJIUKAHI IIBUIKOTUTHHHUMHE 3Mi-
HAaMH YMHHOTO aHTHKOPYILIITHOrO 3aKOHOIABCTBA. 30KpeMa,
3akoH Ykpainu «IIpo 3acanu 3anodiraHus i OpoTHIIl KopyI-

uii» Ne 3206-VI Bix 7 xBiTHst 2011 poky BTpaTHB YMHHICTB,
ajie He TIOBHO MIpOI0, a KPiM MOJIOKEHb 010 (iHAHCOBOTO
KOHTPOJTIO, SIKI BTPAYarOTh YAHHICTD 3 TOYATKOM POOOTH CHC-
TEMU IOJIaHHS Ta ONPUIFOAHEHHS JeKiapariii 0cid, ynoBHo-
BOKCHUX Ha BUKOHAHHA (QYHKLIH JepskaBu abo MicLeBOro
CaMOBpSIIyBaHHS, a 3aMICTh HOTO TOJIOKEHb HA0yB YHHHOCTI
3akon «IIpo 3anobiranus kopymiii» Ne 1700-VII Big 14 xoB-
TH 2014 poky. HanzsuuaiiHO CKIaJHOIO 3 TOUKU 30py BUKO-
HaHHS BOAUa€ThCsl YaCTHHA BU3HAYECHOTO 3aKoHY «[IpuKiHIeBi
MOJNIOKEHHS», aJKe TIOKJIaja€ Ha BUKOHABINIB, SIKi B Hili BKa-
3aHi, YUMaJy BIIMOBINANBHICTh 3a peai3aililo BCiX, BU3HA-
YEeHHX 3aKOHOM, OpTaHi3aliifHO-TIPAaBOBUX aHTHKOPYIIIIHHAX
3axoniB. Cepen HUX 1 cTBOpeHHs1 HallioHaIbHOTO areHTCTBa 3
MIUTaHb 3aM00iraHHs KOPYMIil, 1 HaJaro[KeHHs! CHCTEMH MO-
JIAHHS Ta OTIPWIIFOMIHEHHS JIeKJIapalliii 0ci0, yImOBHOBAKEHHUX
Ha BUKOHAHHS (YHKIIH JepiaBu a0 MiCIIEBOTO CaMOBPSIIY-
BaHHS, 1 3allPOBAJUKEHHS BIANOBIAHOI cUCTeMU (DIHAHCOBOIO
KOHTPOJIIO, 1 NMpUBEIEHHS y BiAmoBigHicTh 3akoHoM «IIpo
3aro0iraHHs KOPYIIii» 3aKOHOJABYMX Ta 1HII HOPMAaTHBHO-
MIPAaBOBUX aKTiB TOLIO.

TakuM YHHOM, MOYKHA KOHCTATyBaTH, [0 HOPMATHBHO Ta,
MEBHUM YHHOM, OpraHi3alliiiHO, KpaiHa TOTOBa 10 IIMPOKO-
MaciTabHOi 00pOTHOU 3 KOPYIIII€O, 1 TUTBKHM MTPAKTHUKA TETEp
HAOYHO 3aCBiTUUTH, HACKUIBKH TOCTaTHIMHU € 3yCHIUIS 3aKO-
HOJIABIIiB Ta MPaBO3aCTOCOBHUX OPraHiB B OOPOTHOI 3 TAKUM
HEraTUBHUM SIBUILEM B raily3i myOJIiuHOro aAMiHiCTpYBaHHS.
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