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ITPABOBI OCHOBHU JOTPUMAHHS# ITPAB JIIOAUHU I TPOMAISIHUHA
B AAMIHICTPATUBHOMY CYJOUHUHCTBI: AHAJII3 KOHBEHIII
PO 3AXUCT MMPAB JIIOJIUHHU I OCHOBOITIOJIOKHUX CBOBO/I

LEGAL FOUNDATIONS OF COMPLIANCE WITH HUMAN AND CITIZEN RIGHTS
IN ADMINISTRATIVE PROCEEDINGS: ANALYSIS OF THE CONVENTION
ON THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS

Jyk'snosa I'.10., 1.10.H., npodecopka,

npodecopka kadeapu agMiHiCTPaTHUBHOrO Ta iHdopManLiliHOro mpaBa
Hasuanono-nayxosuii incmumym npasa, ncuxono2ii ma iHHO8ayitiHoi oceimu
Hayionanvnozo ynisepcumemy «J/Ivgiecoka noarimexmikay

AKTyanbHiCTb Temu gocnimkeHHs. CTaTTs NpuUCcBsYeHa BUCBITNEHHIO BaXIIMBMX MUTaHb NPaBOBWX OCHOB AOTPUMAaHHS NpaB MHOAVHM i rpo-
MagsHWHa B agMiHICTpaTUBHOMY CYAOYMHCTBI Yepes npuamy aHanisy KoHBeHLii Npo 3axucT mpas i OCHOBOMOMNOXHMX cBobog. YkpaiHa Ta Bce
Halle cycninbCTBO AeKinbka pokiB nocninb nepedyBaloTb Ha LUMAXY BXOMKEHHS [0 €BPOMENCLKOrO NMpPaBOBOrO NPOCTOPY, peanidyBaTh sike He
BMOAETLCA MOXIIMBUM 63 3anpoBafXeHHS Ta akTUBHOMO BUKOPVCTaHHS B HaLiOHaNbHOMY CyAO4YMHCTBI EBPONENCHKIX 3acaf, Hacamnepep CTaH-
[apTiB y ranysi JOTPYMaHHA NpaB NIOAMHY | rpoMadsiHiHa B aAMiHICTpaTMBHOMY CyOOuMHCTBI. BignosigHo € noTpeba He nuiie TeopeTUyHoro
3aKpinsieHHs NPaBOBMX OCHOB, @ N CTBOPEHHSA HeOOXiAHMX i AOCTaTHIX YMOB ANA ix peanisavii Ta MexaHiaMmy ix 3axucTy. [ins opuanyHoi Hayku
XXI cToniTTs U npobnemartuka He € HOBOK. HeoAHOPa30BO BiTUM3HSIHI HAYKOBLi Pi3HWUX cdhep oPUANYHOT HayKu NpUAINsany yBary [OCTIMKEHHIO
NUTaHHS AOTPUMaHHS MpaB i cBOOOA NMIOAMHN B Mexax agMiHICTpaTUBHOrO CyAouMHCTBA. baraTtopivHa ictopis icCHyBaHHSA aAMiHICTpaTUBHOMO
CYOOYMHCTBA, Haxarnb, He Bupilumna npobnemy po3ymiHHS KOHCTPYKLi HanexHoro JOTpUMaHHa Ta peanisalii npaB MioAWHKU Ta rpoMagsHuHa
B afAMiHiCTpaTMBHUX cydax YkpaiHu. Y ctaTTi HeobXiAHO po3rnsHy TN 0COBNMBOCTI KOHCTPYKLIT AOTPUMAHHSA Npas MIOAVHW | rpoMaasH/Ha B aaMi-
HiCTpaTMBHOMY CyAOUMHCTBI YKpaiHu, ockinbkv npobnemartyka ii po3yMiHHS MOPOAXKYE Ha NMpaKTWLI 3Ha4Hi TpyAHOLLi Ta NpaBoBi konisii. MNMpaBo Ha
[OTPUMAHHS NpaB MIOAVHW | FPOMaAsSHWHA B aAMIHICTPAaTMBHOMY CyAOHVMHCTBI BUHVKAE Y BUMAAKY NOPYLIEHHS B Ny6niYHO-NpaBoBMX BiAHOCUMHAX
XHix cy6'ekTMBHUX MyBniYHMX NpaB, cBoOOA, 3aKOHHUX iHTepeciB. AOMIHICTPaTUBHE CYLOYMHCTBO HajineHe ocobnyBo MpaBOBOK MPUPOAOD
cyb'ekTa oro 3aiNCHeHHs (agMiHICTpaTUBHI Cyam) Ta AeTanizoBaHO NpoLecyasibHo hOPMOI0 Oro 3AIMCHEHHS, HaBULLA OPUANYHOKO CUMOIO
pilleHb aAMIHICTPaTUBHOIO CyAY, HAsBHICTIO PO3BMHEHOT CUCTEMU rapaHTii JOCTYNYy A0 afAMIHICTPaTUBHOIO CyAy.

Beaxaemo, wwo ocobnueoi yBarn notpebye KoHBEHLIiS NMpo 3axucT npas i OCHOBOMOMOXHUX CBODOA, fika € hyHAaMeHTanbHUM [Xeperiom
HauioHanbHOro npaea, 3aKpinyitoe OCHOBHI Ta 6a30Bi NpaBa MogMHW, 30KpEMa, Y B3aEMOBIAHOCUHAX MiX opraHamu nyb6nidyHoi agmiHicTpauii
Ta ocobamu npvBaTHOro npasa. 3acTocyBaHHs KOHBEHLI PO 3aXMCT NpaB i OCHOBOMOMOXHWX CBOBOA Mae BaXNUBE 3HAYEHHS i B aAMiHiCTpaTuB-
HOMY CY[I04MHCTBI, LLIO J03BOSISIE CyAaM NPUIAMATU PILLEHHS Y KOHKPETHUX CrpaBax MPYHTYHOUUCh HA MiXKHAPOAHUX Ta EBPOMNENChbKINX CTaHdapTax
npas NOAVHU. Haxanb, Hapasi BiACYTHE KOMMIEKCHE CTPYKTypoBaHe AOCNIMKEHHS, ¥ KoMy 6 AeTanbHO Ta CUCTEMHO Bynn BUKNaAeHi NUTaHHs
LLOA0 hOopMyBaHHS IHCTUTYTY AOTPUMAaHHSA Npas NOAVHM | rpOMadsHUHA B aAMiHICTPaTUBHOMY CYAOUMHCTBI y hopmarTi iMnnemMeHTaLii Ta 3acTo-
CYBaHHSI MDKHAapPOAHUX KOHBEHLIi/i B Cy4acHUX yMOBaX.

MeTta HaykoBoOi cTaTTi. 3axuCT NpaB i JOTPUMaHHSI OCHOBOMOOXHWX NpaB MOAWHU Ta rPOMaAsiHUHA € OCHOBOIO Cy4acHOTO CBITOBOIO NpaBo-
nopsiaKy Ans BCix Aepxas, ski nicns [ipyroi ceiTooi BiviHM y 1945 poui nporonocunu ue B Ctatyti OOH. BigToai nuTaHHio 3axmcTy npas mioavHn
npuainseTbca ocobnmea yBara B NpaBoBYWX iHCTPYMEHTax pi3HOro piBHS (rnobanbHoro Ta perioHanbHOro). IHCTUTYT HeobXigHOCTI 3axucTy npas
i ceoboA MoAVHK | rpomMaasHHa 3 6OKy MPOTUNpaBHUX pilleHb, Ain Ta 6e3aianbHOCTI opraHiB nybniyHoi agMiHiCTpaLii, iX nocagoBKx Ta Cryx-
60Bux 0cCi6 ByB NEPLIONPUYMHHOK CTBOPEHHSI OKPEMOTO CreLianiaoBaHOro NpaBocyaAs — aAMiHICTPaTUBHMX CydiB Ta aAMiHICTpPaTUBHOMO CyAo-
ymHcTBa. 3abesneveHHst MexaHi3aMy peanbHOro AOTPUMAaHHS Ta 3axXWUCTy NpaBs MIOANHN — OCHOBHE 3aBAaHHS Cy4acHWX AeMOKPaTUYHUX NPaBOBUX
OepxaB. BogHouac, nepLuoyeproBe Micle B CUCTEMi MpaB MIOAVHM MatoTb NpaBsa, WO BU3HAYaloTb B3aEMOBIAHOCKHU MiX (i3U4HUMM 0cobamm
Ta opraHamu nybniyHoi agMmiHiCcTpaLii, AepXXaBoto, aAMiHICTPaTUBHUMU CyAaMu.

PaTudikysaBLum KoHBeHLto Npo 3axmcT npas NioguHM Ta OCHOBOMOMNOXHMX cBo6oA, YkpaiHa Habnuaunach Ao CTBOPEHHS OAHOPIAHOI CyAo-
BOI MPaKTUKK, Y3rOfKEHOI 3 EBPOMNECHKOI NPaBOBOK CYCTEMOIO B CXOXMX NPaBOBiAHOCMHAX. BignoBigHO A0 KOHCTUTYLiINHMX HOPM KOHBEHLS
Ta [poToKOnu 40 Hei € YaCTUHOK HaLiOHanNbHOro 3akoHoA4aBCTBa YKpaiHW SiK YUHHWUIA MiXKHAPOAHWI JOroBip, paTudikosaHuii BepxosHot Pagoto
Ykpainu (mxepeno npasa, 060B’A3k0BE A0 3aCTOCYBAHHS).

BaxnmBicTb LbOro focnifxXeHHs 3yMoBrieHa HeobXigHICTIO 3aCTOCOBYBaHHS B aAMiHICTPaTMBHOMY CyOOUMHCTBI YKpaiHW MiXKHAapOAHUX CTaH-
AapTiB 4OTpYMaHHS npae Ta cBoboa noanHu | rpomagsaHuHa. MpobnemaTnka HaLoro AOCHIAXKEHHS YacTKOBO 3HAXOAMNa CBOE BifobpaxeHHs
y npausx M. C. Kenbmana, M. |. Koswobpw, |. J1. BopogiHa, B. K. xescbkoro, O. M. MNaceHtoka, B. I'. MNepenentoka, A. O. CenisaHosa, B. C. Cre-
dantoka, K. O. Knumenka, 1. A. Jlyus, M. M. Mapyetka, O. I. MypawwuHa, M. M. Pa6itosuya, O. ®. CkakyHa, C. C. Cnueku, P. b. Tononescbkoro,
tO. N. butska, I. C. MNpuuenka, H. FO. 3agupaku, A. M. LLkonuka Ta 6arato iHwwux. MpoTe, noTpebyoTb NPeaMEeTHOro HayKoBOro 400NpaLoBaHHS
MUTaHHS, AKi CTOCYIOTbCS TEOPETUYHIMX MIAXOAIB A0 3aCTOCYBaHHSA B aAMIHICTPAaTMBHOMY CYAOYMHCTBI HOPM KOHBEHLi Mpo 3axucT npas i OCHo-
BOMONOXHUX cBoBOA, aHani3y micus Ta poni MixkHapodHWX CTaHA4apTiB y CUCTEMI JOTPUMAHHS Ta 3axMCTy Npas JIOAVHU Ta rpoMagsiHuHa aaMiHi-
CTpaTUBHUMU CyAaMK, BUSIBMEHHS BNUBY MKHAPOOHUX CTAHAAPTIB HA BPErynioBaHHS agMiHiCTPaTUBHO-NPABOBMX BiAHOCUH.

KntouyoBi crnoBa: npaBo, NpaBo NioAuHW, NpaBo rpoMafsHWHa, rapaHTii 3abeaneqeHHs npaB NOAVHY | rpoMaisiHHa, agMiHiCTpaTUBHI cyau,
aAMiHICTpaTUBHe NpaBOCYAAs, aAMiIHICTPaTUBHE CYAO4MHCTBO, CYAO4MHCTBO, MiXKHApOAHI CTaHAapTW, MXHapPOAHI akTu 3aKOHOAABCTBA, KOHBEH-
Lisi, CynoBa npakTuka, Cy4oBWIA 3aXMCT, NpaBoBa cucTeMa, NpaBoBa AepKasa, npoLecyanbHa opma.

Relevance of the research topic. The article is devoted to highlighting important issues of the legal framework for the observance
of human and civil rights in administrative proceedings through the prism of the analysis of the Convention for the Protection of Human Rights
and Fundamental Freedoms. For several years in a row, Ukraine and our entire society have been on the path to joining the European legal area,
and this cannot be realized without the introduction and active use of European principles in the national judicial system, primarily, standards in
the area of observance of human and civil rights in administrative proceedings. Accordingly, there is a need not only for theoretical consolidation
of the legal framework, but also for the creation of necessary and sufficient conditions for their implementation and a mechanism for their
protection. This issue is not new for the legal science of the twenty-first century. Domestic scholars of various fields of legal science have
repeatedly paid attention to the study of the issue of observance of human rights and freedoms within administrative proceedings. Unfortunately,
the long history of administrative court proceedings has not resolved the problem of understanding the construction of proper observance
and realization of human and civil rights in administrative courts of Ukraine. The article should consider the peculiarities of the construction
of observance of human and civil rights in the administrative court procedure of Ukraine, since the problem of its understanding gives rise to
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significant difficulties and legal conflicts in practice.The right to respect for human and civil rights in administrative proceedings arises in case
of violation of their subjective public rights, freedoms, and legitimate interests in public law relations. Administrative proceedings are endowed with
a special legal nature of the subject of its implementation (administrative courts) and a detailed procedural form of its implementation, the highest
legal force of administrative court decisions, and the existence of a developed system of guarantees of access to administrative court.

We believe that special attention should be paid to the Convention for the Protection of Human Rights and Fundamental Freedoms, which
is a fundamental source of national law and enshrines fundamental and basic human rights, in particular, in the relationship between public
administration bodies and private individuals. The application of the Convention for the Protection of Human Rights and Fundamental Freedoms
is also important in administrative proceedings, allowing courts to make decisions in specific cases based on international and European human
rights standards. Unfortunately, there is currently no comprehensive structured study that would set out in detail and systematically the issues
related to the formation of the institution of observance of human and civil rights in administrative proceedings in the format of implementation
and application of international conventions in modern conditions.

The purpose of the article. The protection of rights and observance of fundamental human and civil rights is the basis of the modern world
legal order for all States which, after the Second World War in 1945, proclaimed this in the UN Charter. Since then, the issue of human rights
protection has been given special attention in legal instruments of various levels (global and regional). The institution of the need to protect human
and civil rights and freedoms from unlawful decisions, actions and omissions of public administration bodies, their officials and employees was
the primary reason for the creation of a separate specialized justice system — administrative courts and administrative proceedings. Ensuring
a mechanism for the real observance and protection of human rights is the main task of modern democratic states governed by the rule of law.
At the same time, the primary place in the human rights system is occupied by the rights that determine the relationship between individuals
and public administration bodies, the state, and administrative courts.

By ratifying the Convention for the Protection of Human Rights and Fundamental Freedoms, Ukraine has moved closer to creating
a homogeneous judicial practice harmonized with the European legal system in similar legal relations. In accordance with constitutional
provisions, the Convention and its Protocols are part of the national legislation of Ukraine as a valid international treaty ratified by the Verkhovna
Rada of Ukraine (a source of binding law).

The importance of this study stems from the need to apply international standards of observance of human and civil rights and freedoms
in the administrative proceedings of Ukraine. The issues of our study were partially reflected in the works of M. S. Kelman, M. |. Kozyubra,
I. L. Borodin, V. K. Gizhevskyi, O. M. Paseniuk, V. H. Perepeliuk, A. O. Selivanov, V. S. Stefaniuk, K. O. Klymenko, L. A. Lut, M. M. Marchenko,
O. G. Murashyn, P. M. Rabinovych, O. F. Skakun, S. S. Slyvka, R. B. Topolevsky, Y. P. Bytyak, I. S. Hrytsenko, N. Y. Zadiraka, A. M. Shkolik,
and many others. However, the issues relating to theoretical approaches to the application of the Convention for the Protection of Human Rights
and Fundamental Freedoms in administrative proceedings, analysis of the place and role of international standards in the system of observance
and protection of human and civil rights by administrative courts, and identification of the impact of international standards on the regulation

of administrative and legal relations require substantive scientific elaboration.
Key words: law, human rights, citizen's rights, guarantees of human and citizen's rights, administrative courts, administrative justice,
administrative proceedings, judicial proceedings, international standards, international legislative acts, convention, judicial practice, judicial

protection, legal system, legal state, procedural form.

OCHOBHOIO METOI pe(OpMyBaHHS aIMiHICTPATHBHOTO
CYZIOYMHCTBA € CTBOPEHHS CYIOBOI CHCTEMH Ta CHCTEMH Jep-
JKABHOTO YIIPaBJIiHHS, SIKi O BiINOBiJald HOPMaM JEMOKpa-
TUYHOI MPaBOBOI JEpKaBU, a TAKOK MOTpedaM Ta 3ammuram
KOYKHOTO TPOMAJISTHHHA, & TOJIOBHE-OTPHMAHHS NIPaB JIIOIMHA
1 rpoMaJiTHUHA B aIMiHICTPaTUBHOMY CYIOYHHCTBI.

Y Mexax MIDKHApOTHOI IMPaBOBOi CHCTEMH YXBaJCHO
YUMaJly KUTbKICTh KOHBEHIIIH Ta 1HIINX MIKHAPOJHHUX aKTiB,
SIKI IMIJIEMEHTYBAJIUCS B HaIllOHAJbHE 3aKOHONABCTBO (Pam-
KOBa KOHBEHI[SI MPO 3aXHCT HAI[IOHAJBHUX MEHIIUH Bif
1 nrororo 1995 poky, €Bporeiicbka KOHBEHIIiS PO TpaH-
cKopJioHHE TenebaueHHs Bix 9 BepecHs 1998 poky, Konsen-
Lisl IPO B3aEMHY aIMIiHICTPATHBHY JIOIIOMOTY B MOJATKOBHX
cnpasax Bix 25 ciuns 1998 poky, KonseHuis npo 3axuct oci6
y 3B’SI3Ky 3 aBTOMAaTH30BaHOK OOpOOKOK TMEepCOHATBHHUX
nanux Big 28 ciuns 1981 poky, €Bporieiicbka KOHBEHIIS PO
MDKHApOJIHI HACTIJKK 1M030aBIeHHS TpaBa KEPyBaHHS aBTO-
MOTOTPAHCIIOPTHUMU 3acobamu Bifg 28 ciuns 1981 poky).
Oco6nuBoi yBaru notpeOye ananiz KoHBeHIT mMpo 3aXucT
IpaB JIFOIMHK 1 OCHOBOMOJIOKHHUX CB0OOA 1950 poky (Bu3HA-
Yae MiHIMAJIbHHN KaTaJor IMpaB JIIOJHHHU, € JOPOrOBKa3oM
3a0e3MeUCHHsT BEPXOBCHCTBA IIpaBa, CIPUSE BiTHOBICHHIO
CIpaBeIUIMBOCTI Ta MPaBOCYJs) Ta OCOOMUBOCTI 1 3acTo-
CYBaHHS B aJIMiHICTPATHUBHOMY CYIOYMHCTBI YKpaiHH B KOH-
TEKCTI JJOTPHMaHHS TpaB 1 CBOOOI JIFOMMHU Ta TPOMAJITHUHA.
Baxxumsum € Te, mo 21 nucronana 1990 poxy, Hamna nep>kasa
B3siyla Ha ceOe 3000B’SI3aHHSI MPUEAHATHUCS 0 MIKHAPOIHUX
CTaHJAPTIB y Tally3i MpaB JIFOJAWHKU, CTBOPUTH BHYTPILIHBO-
JIeprKaBHi rapaHTil iX 31iHCHEHHs, IO TPYHTYIOTHCS Ha BIAIO-
BIJIHUX MIXXHapOAHO-IIPAaBOBUX HOPMaXx.

30BHIIIHBONOMITUYHA JTisJIbHICTh HAIOT JIEpXKaBU CIIpS-
MOBaHa Ha 3a0e3MEeUYCHHS HAI[IOHAIILHUX IHTEPECIB 1 Oe3MeKn
[UTSIXOM MIATPUMaHHS MEPHOTO 1 B3AEMOBUTIIHOTO CITIBPOOIT-
HHIITBA 3 YWICHAMH MIKHAPOJHOIO CIiBTOBAPHCTBA 32 3araib-
HOBU3HAHMMH NPUHLUIIAMH 1 HOPMaMH MI>KHApOIHOTO IIpaBa.
3 MOMEHTY MPOTOJIOIICHHS BIACHOT He3alexxHOoCTi y 1991 porri
Vkpaina sk npuiiMae ydacth B partudikamii MiKHapOIHUX
aKTiB 3aKOHOIABCTBA, Yy PO3pOOLI MIXHAPOAHO-IPABOBUX
CTaH/ApPTIB NpaB JIOAWHM, HAMArae€Tbcsl iX BIIPOBAIKYBAaTH

B HISUIbSHICTH CyO’€KTiB IMyOdiyHOI BIagu Ta aJMiHiCTpa-
TUBHOTO CYIOYMHCTBA. 3BaXKAIOUM Ha OOpaHWi MUISX JEMO-
KpPaTU4HOTO PO3BHUTKY, 3000B’s3aHHS YKpaiHU sIK cy0’ekTa
MIXKHApOJIHOTO IpaBa 3aXHUINaTH TpaBa JHOIUHU, POJIb MiK-
HApOJHO-TIPABOBUX CTAHJIAPTIB y Tay3i MpaB JIOAMHE HPU
3[iiCHEHH] [TpaBOCYIs € BKpail BaKIIMBOIO.

KoHBeHI1is PO 3aXMCT TpaB i OCHOBOMOJIOKHUX CBOOOJ
mianucana B Itanii (micro Pum) 4 nucromana 1950 poky ypsi-
namu 10 nepkaB-uneniB Pagm €Bpomnn. Ha 3akoHOmaBuoMy
piBai 7 nunHa 1997 poky, ogHouacHo 3 TekctoM KoHBeH-
uii, Oyso parudikoBano mnportokonu Ne 1, 2. 4, 7, 11. TIpo-
Tokos Ne 6 no KonBeHIii mpo 3aXMCT MpaB i OCHOBOIIOJIOXK-
HUX CcBOOOJ parhdikoBaHO 3akOHOM YKpaiHu Bij 22 IOTOrO
2000 poky Ne 1484111 «IIpo patucikauito [Tporoxoiry Ne 6 no
KoHBeHIIii mpo 3axucT mpaB i OCHOBHHX CBOOOJ, SKMH CTO-
Cy€ThCsl CKacyBaHHsSI cMepTHOI Kapu, 1983 poxy». [IpoTokon
Ne 13 no KonBeHmii mpo 3axHCT MpaB i OCHOBOIOIOXKHHUX
cBoOoz parudikoBaHo 3akoHOM YkpaiHM Bix 28 nucromana
2002 poky No 318-1V «IIpo parudikarito [Tporokomy Ne 13 10
KoHBeHIIiT mpo 3aXUCT MpaB i OCHOBHUX CBOOOJI SIKUil CTOCY-
€TBCSI CKaCYBaHHS CMEPTHOI KapH 3a Oynb-SKHX OOCTaBHHY.
ITpotokosu Ne 12 ta Ne 14 no KoneHuii parugikoBaHo 3ako-
HoM Ykpainu Bin 9 irororo 2006 poky Ne 3435-1V «Ipo paru-
(ikartiro [Tpotokosni Ne 12 Ta Ne 14 1o Konseniii mpo 3axuct
MpaB JIIOMUHU 1 OCHOBOIOJOKHHX CcBOOOm». Lli mporokomu
BHOCSITh 3MiHH Ta JOMOBHEHHs 10 KOHBeHIIIT i Takox € Jac-
THHOI HAIlIOHAJIBHOTO 3aKOHOJIABCTBa YKpainu. Baprto 3Bep-
HyTH yBary, mo 5 xoBTHsa 2017 poky Ykpaina parudikysaia
[Iportoxkomn Ne 15 ta ITIporokon Ne 16 1o €Bporielickkoi KOHBEH-
uii. [Tporokon Ne 16 no Konsenuii HaOyB yuHHOCTI 1 cepriHs
2018 p. 1 HamaB MoxuBicTh BepxoBHomy Cymy 3Beprarucs
3a KOHCY/IBTaTUBHUM BHUCHOBKOM 110 €CIJI mozo TmymaueHHs
Ta 3acrocyBaHHs KoHBeHIIii Ta mpOoTOKOIiB 110 Hel [9].

«YkpaiHa, parudikyBaBu KoHBEHIIiI0, 3amodyaTKyBaya
MpOLIEC 3MIHM TAHIBHOI MO3MTHBICTCHKOI MapajurMu TpaBa,
[0 CTIPUYMHUIIO BUHUKHEHHSI B MIPABOBIi Teopil Ta mpaBo3ac-
TOCYBaHHI HEOOXIIHOTO s MOAANBIIOr0 PO3BHUTKY ILTIOpa-
ni3my. KoHBeH1is, Ha BiIMiHY BiJ| IHIIMX MDKHapOJHUX JIOTO-
BODIB, € «KOMIUIEKCHUM Ta CKJIAJHUM IIPAaBOBHM MEXaHi3MOM
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3aXUCTy TpaB JIIOAWHH, SIKMH BKIFOYA€E BIACHE KOHBEHIIIHI
HOPMH, a TAKOX pillleHHs1 €BponeNCchbKoI KoMicii 3 IpaB JIIOAUHU
ta Komitery minictpiB Pagu €Bpormu, cynoBy npakTuky €Bpo-
MIEWCHKOTO CYIy 3 MPaB JIIOJUHH, MPELeICHTHE TIPaBo, 3arajb-
HOBH3HAHI TPHHIMIN Ta HOPMU MDKHApPOIHOTO IpaBa, CIie-
iyl Metonu TrymadeHHs KoHBeHIii, HAyKOBy NOKTPUHY
3 IUTaHb 11 3aCTOCYBaHHs»... 3a3Ha4aB cBOro 4yacy l'onosa Kon-
crutyiiHoro Cyny Ykpainu C. [lleBuyk 3a3HauuB [8].

C. TosnoBaruii Bif3Ha4YMB, 10 «patudikaiis YKpaiHO0O
€Bporeiicbkoi KOHBEHIIIT 3 IpaB JIOAUHYU CTBOPHIIA HOBY IIpa-
BOBY CHUTYyallil0 B CUCTEMI 3aXUCTy IIPaB JIIOAUHU 1 B YKpaiHi»
[11, c. 11]. TIpogdecop Il. M. PaGinoBuu 3a3Havae: «KoH-
BEHIIisI JOKOPIHHO 3MIiHMJIA YSBJICHHS MPO JOMYCTUMI MEXI
BTpYYaHHs y BHYTPIIIHI CIpPaBU JEpKaB 1 PO3MNOBCIOAMIIA
MDKHApOAHO-TIPABOBE PETyJIIOBAaHHS Ha JesiKi 00nacTi BHY-
TPINIHBOICPIKABHUX BIJIHOCHH, SIKI paHilie repeOyBaiu i
BUKJTFOYHIM KOHTPOJIEM HaIllOHaJIbHOI Bagu» [7, c. 14—18].

Cxoxi JIyMKM BITUM3HSHUX HAyKOBLIB IiATBEPIKYIOTh
3a0e3rneyeHHs] (PyHKIIIOHYBaHHS MIXKHAPOJAHOTO aKTy 3aKOHO-
JIABCTBA SIK PEAJIbHOTO MEXaHi3My Ta IHCTPYMEHTY 3aXHCTY
npaB JironuHd. KOHBeHIlis BijoOpaxkae €BpONEHCHhKI CTaH-
JapTu 3axUCTy IpaB JIOAUHU. BaxJiuBe 3HAYCHHS MaloOTh
TaKOXK IMPOTOKOJIH, 1110 BHOCSITh 3MiHH Ta JONOBHEHHsI 10 Kon-
BeHiil. Cepell HaMOLIBII 3aCTOCOBYBAaHUX CYJaMH MPOTOKO-
JiB HeoOXiaHO BKazaTH [leprmii mpoTokon 10 €Bporeichbkol
KOHBEHII1, CT. 1 sIKOro rapanTye npaso BiaacHocTi. HeoOxinHo
TakoX 3BepHyTH yBary Ha IIporoxon Ne 4, skuii BH3Ha4ae
MpaBo Ha CBOOOMY IepecyBaHHs, 3a00pOHY BHCIAHHS TPO-
MaJITHHHA, & TaKOX KOJEKTUBHOTO BUCIaHHs iHO3eMIiB. Lle
HOJIOXKEHHS MICTUTh BaXKJIMBI rapaHTii moa0 ceoboau nepe-
CYBaHHs B CyJJOBOMY 3aCTOCyBaHHi [3].

B anMmiHICTpaTHBHOMY  CyJIOYMHCTBI  3aCTOCYBaHHSI
cT. 5 KoHBeHwil Mae Micue Mpu po3mIsIl CIpaB Mpo 3aTpu-
MaHH$ 3 METOI0 iieHTHdiKawii Ta 3a0e3ne4eHHs TPUMYCOBOTO
BUJBOPEHHS 32 M1 TepuTopii Ykpainu [4], mpo ocKap KeHHS
3aTpuMaHHs [5], PO BH3HAUEHHS CTPOKY 3aTpuMaHHS [6]
Ta iH., a crarta 6 KoHBeHwil rapaHTye NpaBo Ha CHpaBeLIU-
BUI Cya, clpaBeUIUBUN PO3ISL CHpaBU, IIyONIYHUN PO3IISLI
CIIpaBa, PO3IIsA CHPABU BIPOIOBK PO3YMHOTO CTPOKY, PO3IVISAL
CIIpaBU HE3AJIIC)KHUM 1 OE3CTOPOHHIM CYJIOM, BUPIIIICHHS i PO3-
DS CIIPABH CYIIOM, BCTaHOBJIGHHUM 3aKOHOM, Tomo. Crpa-
BeJUIMBUI po3ms] cripaBu 3a cT. 6 KoHBeHLil KOpecroHaye
4. 1 c1. 2 Kogekcy aaMiHICTPaTUBHOTO CyNOYMHCTBA YKpaiHH,
sIKa BU3HAYAE 3aBIAaHHS aIMiHICTPATUBHOTO CY/IOUYMHCTBA 1010
CIIPaBEJIMBOTO, HEYIEPEIKEHOTO Ta CBOEYACHOTO BHUPIIICHHS
CyZOM cIIopiB y cepi myOniuHO-IPaBOBUX BiTHOCUH JULS €(eK-
THBHOT'O 3aXUCTy IpaB, CBOOOA Ta iHTepeciB (i3MIHUX 0cib,
MpaB Ta iHTepeciB puAndHUX 0ci0. [TyOmiuHicTh po3mIsLy
CIIpaBH, IIACHICTh 1 BIIKPUTICTH CYIOBOrO MpOIeCy Ta HOro
1oBHE (hiKCyBaHHS TEXHIYHUMU 3ac00amMu. J[jist yCyHEHHS 3aKo0-
HOZABYMX MPOTaJMH Ta HEJONIKIB IPABOBOTO PETYIIOBAHHS
B CIIPaBax Ipo aJIMiHICTPATUBHI MPABOMOPYILICHHS CyIH 0€3110-
CepeIHbO 3aCTOCOBYIOTH CT. 6 KoHBeHIT.

IIpaBa momuuM, Bu3HaueHi B crarrsax 8—11 KoneHuii,
MAalOTh TAKOXK BaXJIMBE 3HAYCHHS IIPU PO3IVIAL Ta BUPILICHH]
aJIMIHICTPAaTHBHUX CIpaB 1 CIpaB MO aMIiHICTPaTHBHI Tpa-
BoOIOpYIIeHHs, a cT. 13 KoHBeHIIT permaMenTye, o KOXeH,
yui npaBa Ta cBOOOAHM, BU3HaHi B 1iii KonBenuii, Oyao nopy-
LIEHO, Ma€ NMPaBo Ha e()eKTUBHMUIT 3aCi0 IOPHIMIHOTO 3aXHCTY
B HalliOHAJILHOMY OpTaHi, HaBiTh SIKIIIO TaKe MOPYIICHHS 010
BUMHEHE 0co0aMH, sIKi 3/iiicHIOBaNIN cBOT O(illifiHi MOBHOBA-
skeHHsl. Taka HopMa 3HallIa MUPOKE 3aCTOCYBAHHS B CyHO-
YMHCTBI YKpaiHH, ajke BU3HAYA€ 3arajbHi BUMOTH IIOIO
HEOOXiIHOCTI  3a0e3medyeHHsT e(QEKTHBHOTO FOPHIUYHOTO
3aXHCTy B HAI[IOHAJBHOMY OpraHi, HacamIiepen WAeThCs Mpo
opranu nyOniyHoi agMiHiCTpawii, TOMy Ll HOPMa Ma€ BaxK-
JIUBE 3HAUCHHS JJIs TaiTy3i aIMiHICTPaTUBHOTO MpaBa.

AHani3 npakTHKH 3actocyBaHHs cT. 14 KoHBeHuii, mono
3a00pOHU TUCKPUMIHALT, B aAMIHICTPAaTUBHOMY CYIOYMHCTBI
VYkpainu, HacamIepes, CTOCYeTbcs CIpaB y cdepi comiaib-
HOTO 3a0e3MeYCeHHS.

3acTOCOBY€EThCS B MPaKTHII CyaiB 1 cT. 18 KoHBeHii, sika
BKazye, 110 OOMEKEeHHs, JI03BOJICHI 3riHO 3 wHieto KoHBEH-
L€ 100 3raJlaHuX TpaB i CBOOOI, HE BUKOPHCTOBYHOTHCS
TS THINUX [iJIeH, HiK Ti, JUTs SKUX BOHHM BeTaHosieHi. ToOTo,
1Ie pa3 HATrOJIOMIYETHCS HA HEJOMYCTUMOCTI 3BY)KEHHS 3MICTY
Ta 00Csry IpaB JIOAUHU JEPAKABOIO.

V pa3i, SKIIO 3aKOHOAABCTBO KpaiHHM-y4acHWI Pamu
€Bponu nepeadavae Kpaili craHmaptd, Hibk y KoHBeHirii, To
3rigHo cT. 53 KonBeHiii «Himo B il KoHBeHIIii HE MOXe TIy-
MAa4UTHUCh SIK TaKe, 10 OOMEXKY€E UM YHEBAXKHIOE Oy/b-sKi IIpaBa
JIFOZAMHU Ta OCHOBOIIOJIOXKHI CBOOO/IH, SIKi MOXKYTh OyTH BU3HaHI
Ha TiJcTaBl 3aKOHIB Oy/ib-sikoi Bucokoi JloroipHoi CTopoHu
qi Oy/Ib-sIKOIO 1HIIIOKO YTOI0K0, CTOPOHOIO SIKOT BOHA € [2].

Omxe, KoHBeHIIisI Tpo 3aXUCT NpaB i OCHOBOIOJOXKHUX
cBoOOa BUCTynae (yHIAMEHTAIBHUM JUKEPEJIOM aJMiHi-
CTPaTHUBHOTO IIPaBa, IO 3aKPIIUII0OE OCHOBHHHI KaTaJjlor MpaB
JIIOJMHY, Y TOMY YHUCII, Y B3a€EMOBITHOCHHAX MK OpraHamu
myOmiyHoi aamiHicTpanii Ta oco0aMu MPUBATHOTO IIpaBa.
3acrocyBanHsi KoHBeHIIIi Mpo 3aXUCT MpaB i OCHOBOIOJIOXK-
HUX CBOOOJ sIK JDKepelia MpaBa Ta OCHOBH JUISl aJIMiHICTpa-
TUBHOTO CYJIOYHHCTBA MAa€ BaXKJIMBE 3HAYCHHS Ta JIO3BOJISIE
BUPIIIYBaTH CIPABU IPYHTYIOUHUCh HA MIDKHAPOIHHUX Ta €BPO-
MEWCHKUX CTAHIAPTaX MPaB JIIOIUHHU 1 TPOMAISTHUHA.

BozHouac 3acTocyBaHHs HalllOHATLHUMH cy/iaMi KOHBEHITIT
PO 3aXHMCT MPaB 1 OCHOBOIIOJIOYKHHUX CBOOO HE TIOBUHHO JIHIIIE
00OMEXYBaTHCsI 3raJiKOI0 PO Ty UM HIIY CTATTIO aKTa 3aKOHO-
naBctBa. Lle Mae OyTy mmOOKuiA aHasI3 3aCTOCOBYBAHOT HOPMHU
3 ypaxyBaHHSIM MOKJIMBHX OOMEKEHB BiZIOBITHHX MPaB 1 CBOOOT
nroran. Omoxe, KOHBEHIIISI PO 3aXKCT MPaB i 0CHOBOTIOIOKHUX
cB0o0OJ Ma€e OCUTH cTUCIE (POPMYITIOBAHHS BIAMOBIAHUX IIPaB
JIEOIMHM 1 [ DIUOIIOTO 11 pO3yMiHHS BapTO 3BEPTATHCS TAKOK
JI0 TIPAKTUKK €BPOTIEHCHKOTO CY/TY 3 ITPaB JIFOMUHH, Y SIKif OLITBII
JIETalbHO TITyMadaThes il mostoxkeHHs. Lle, Tak caMo, JOMOBHIOE
IIPaBOBE PErY/IIOBAHHS CYCHUIbHUX BiIHOCHH, (hOpMy€ LUTICHY
CHCTEMY [DKepes aIMiHICTPaTHBHOTO TpaBa.

BucnoBku. ChopmMoBaHa 10 TENEPIlIHBOTO Yacy TMpak-
THKa aJMIHICTPaTUBHOIO CYIOYMHCTBA, TIOB’s13aHa 3 peai3a-
Li€I0 MKHAPOIHOIPABOBHX IOJIOKEHb Ta AKTIB HAI[lOHAJIb-
HOTO 3aKOHOJABCTBa chopMmyBaia CrijbHI (HOPMHU B3aEMOIIT
B KOHTEKCTI JOTPUMAaHHSI IIPaB JIIOIMHY 1 TPOMaIsTHUHA y KaTe-
TOpIisSIX 3aKpIIIeHHS HOPMH MIKHAPOIHOTO IpaBa B SIKOCTI
IOpUANYHOTO (DaKTy BHHUKHEHHS BHYTPILIHBOACPKABHUX
BIIHOCHH; IHTepHpeTalii HOPMH BHYTPILIHLOAEPKABHOTO
mpaBa 3 ypaxyBaHHSM HOPM MDKHApOZHOTO TIIpaBa, MIO
€ 000B’S3KOBUMH JUIsl YKpaiHU; NPAKTUIHOTO 3aCTOCYBAHHS
HOJIOXKEHb MDKHApPOIHOIO JOTOBOPY YKpaiHW, L0 MICTUTh
iHIII mpaBwWia, HDK 3aKOoH YKpaiHuW; peaizamii MOJIOKeHHS
MIXKHapOJIHOTO IOTOBOPY YKpaiHH, 10 MICTSATh ITPaBUja, aHa-
JIOT SIKUX BIZICYTHIN B HalliOHaJbHOMY TIpagi. [liciist BUKOpHC-
TaHHS BCIX HalliOHAJILHUX 3aCc00IB MPaBOBOTIO 3aXUCTY Ta PO3-
DSy CIIPABH HAIIOHATBHUMH CylaMH YKpaTHU TPOMa/IsSHHH,
iHO3eMellb Ui 0c00a 6e3 rpOMaITHCTBA MAlOTh IIPABO 3BEPHY-
TUCS B €BPONEHUCHKHIN CyJI 3 TIPAB JIIOIMHH.

[IpakTHKa 3acTOCYBaHHS Ta 3aXUCTy CylaMH YKpaiHU B IIpo-
1eci 3AiMCHEeHHS aAMIHICTPAaTUBHOIO CYAO0YMHCTBA MIKHAPOIHO-
MPABOBUX CTAHAPTIB MPaB JIFOAWHU € CYTTEBUM (DAKTOPOM PO3-
BUTKY CYJOYHMHCTBA, CIPSIMOBAHMM Ha 3MIIHEHHS MPHHIIUIIB
noOyI0BY IPABOBOI JEPHaBU 1 IPOMAJIHCHKOIO CYCHIJIbCTBA.
OcmuciieHe 3aCTOCYBAHHS aMiHICTPaTUBHUMH CYAaMH MiX-
HApOJIHO-TIPABOBUX HOPM Y cepi 3aXUCTy TpaB JIEOJAUHU 0
KOHKPETHHX OOCTAaBHH CTBOPIOIOTH OCHOBY JUISI BU3HAHHS MiXK-
HApOJIHO-TIPABOBUX HOPM 3pa3KOBHMH, OJHOYACHO BUBOIHTH
YKPATHCBKY CYZIOBY CHCTEMY Ha SIKICHUH PiBeHb PO3BHTKY.
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