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A particularly difficult issue in the study of the institution of responsibility in tax law is the question of the guilt of business entities — taxpayers.
Since taxes are one of the financial instruments used to build relationships between economic entities and the state, the study of the issue of tax-
payers’ guilt is particularly relevant. Taxpayers are slowly adapting to changes in tax legislation that came into effect on January 1, 2021. One
of the most discussed and radical novelties is the official legalization of the institution of guilt as a mandatory element of certain tax offenses and,
accordingly, a necessary condition for holding taxpayers to financial responsibility. The Supreme Court has repeatedly emphasized that taxpayers
exercise reasonable care, although the risks of choosing an unscrupulous counterparty lie with them. However, in practice, a situation often arises
when regulatory authorities hold business entities — taxpayers to account for violations of tax legislation, without paying attention to the presence
of guilt in the latter’s actions or inactions. Thus, the introduction of the legal construction of guilt into the tax legislation of Ukraine significantly
increased the quality of the legislative construction of the composition of the tax offense. However, the legal construction of the guilt of each
of the mandatory elements of the composition of a tax offense must contain clear criteria of understanding, since the composition of the offense
is the basis for bringing a person to financial responsibility.

However, in practice, in Ukrainian realities, questions of qualification of the actual act will still arise. In addition, taking into account the stable
and clear vector of Ukraine’s foreign policy, it is necessary to harmonize the tax law of Ukraine with the law of the European Union, including in
the part of the legal structure of the composition of the tax offense and the institution of guilt.
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OcobnuBo cknagHUM NUTaHHAM Y OOCHIMKEHHI iHCTUTYTY BiANOBIAAnNbHOCTI B NOAATKOBOMY MpaBi € NMUTaHHS BUHWU Cy0’eKTiB rocnogapto-
BaHHS — MnaTHUKIB noaaTtkiB. OCKiNbKM NOAATKW € OQHUM i3 (hiHAHCOBWX IHCTPYMEHTIB NOoBYA0BU B3aEMOBIQHOCKH MiX Cy6’'ekTamMu rocnoaapto-
BaHHS Ta AEpKaBow, OOCNIMKEHHS NMUTAHHA BUHU NnaTHUKIB nogaTkiB € 0cobnveo akTyanbHWM. oaaTkiBLi NOCTYNnoOBO afanTyloTbCs A0 3MiH
y NoJaTkoBOMY 3aKOHOAABCTBI YKpaiHW, Lo Habynu unHHocTi 3 1 ciuHa 2021 poky. OfHieto 3 HaibinbLL 06roBoptoBaHUX i paguKkanbHUX HOBEM
€ odilifiHe y3aKOHEHHS IHCTUTYTY BUHM ik OGOB’A3KOBOrO efieMeHTa OKpeMuX ModaTKOBMX NMPaBOMOPYLUEHb i, BiAMOBIAHO, HeobXxigHa ymoBa
NPUTArHEHHS NNAaTHUKIB NOAATKIB A0 hiHaHCOBOI BignoBigansHocTi. BepxosHuin Cya HeogHOPa30BO HaromnoLlyBas, Lo NAaTHWKU NofaTkiB npo-
ABMAOTb PO3yMHY 06epexHiCTb, Xo4a pu3nku BUOOpYy He0BPOCOBICHOTO KOHTpareHTa nexarb Ha Hux camvx. OpHak, Ha MpakTULi AOCUTb YacTo
BUHWKaE CUTYaLis, KOJTM KOHTPOMIOKOYI OpraHu NpUTSryoTb Cy6’eKTiB rocnogaptoBaHHs — MNaTHUKIB NodaTkiB 4O BiANOBIAANIbHOCTI 3@ NOPYLLEHHS
NnoJaTKOBOrO 3aKOHOAABCTBA, He 3BEPTAal0UM yYBaru Ha HasiBHICTb BUHM B JisiX UM 6e3isnbHOCTi OCTaHHiX. Takum YMHOM, BNPOBaZXXEHHS B MoAaT-
KOBE 3aKOHOAABCTBO YKpaiHW NpaBoOBOi KOHCTPYKLIT BUHM 3HAYHO NiABULLMMO SKICTb 3aKOHOAABYOI KOHCTPYKUIT Cknagy nofaTkoBoro npasomno-
pyLueHHs. [poTe npaBoBa KOHCTPYKLIS BUHU KOXHOO 3 0OOB’SI3KOBMX €MEMEHTIB Cknafy noAaTKOBOro NpaBOMOPYLUEHHS MOBUHHA MICTUTY YiTKi
KpUTEpii pO3yMiHHSI, OCKIflbKW CKNaz, NpaBoMoOpYLUEHHS € NiACTaBO ANsi NPUTSATHEHHs ocobu Jo dhiHaHCcoBOI BignoBsigansHocTi. MpoTe Ha npak-
TUL B YKpaiHCbKMX peanisax NuTaHHA kBanidikalii (hakTMYHOro AisHHA BCe OQHO BMHUKATUMYTb. Kpim TOro, BpaxoBytoun CTabinbHUi Ta YiTkuiA
BEKTOP 30BHilLHLOI NONiTUKM YKpaiHu, HeobXigHO rapMoHi3yBaTy NofaTkoBe 3aKoHOAABCTBO YkpaiHu 3 npaBoM €Bponencbkoro Cotosy, y ToMy
YMCMi B YaCTWHI FOPMANYHOI KOHCTPYKLi CKnaay NOAATKOBOrO NPaBOMOPYLUEHHS Ta iHCTUTYTY BUHU.

KntouyoBi cnoBa: BUHa, YCBIAOMIIEHHS BUHW, YXWUINEHHS Bif cnnaTtv NoaaTkis, AOTPUMaHHSA NoAaTKOBOrO 3aKOHOAABCTBA, NOAATKOBE 3aKO-
HOJaBCTBO.

Formulation of scientific problem and its significance.
A particularly difficult issue in the study of the institution
of responsibility in tax law is the question of the guilt of busi-
ness entities — taxpayers. Since taxes are one of the financial
instruments used to build relationships between economic
entities and the state, the study of the issue of taxpayers’ guilt
is particularly relevant. Taxpayers are slowly adapting to
changes in tax legislation that came into effect on January 1,
2021. One of the most discussed and radical novelties is
the official legalization of the institution of guilt as a manda-
tory element of certain tax offenses and, accordingly, a neces-
sary condition for holding taxpayers to financial responsibility.
Thus, in practice, quite often there is a situation when control
bodies bring economic entities — taxpayers to responsibility
for violations of tax legislation, without paying attention to
the presence of guilt in the actions or inaction of the latter.

Analysis of research on a scientific problem. Many sci-
entists dealt with issues of legislative regulation of relations
in the tax sphere. In the process of analyzing tax relations in
Ukraine and EU, we especially studied the works of Dragan O.,
Helminen M., Karmalita M., Servaas Van Thiel and others.

Formulation of the purpose and objectives of the article.
The purpose of the article is to analyze the specifics of liability
for violation of tax legislation in Ukraine and the countries
of the European Union (EU), in terms of the institution of guilt.

Presentation of the main material and substantia-
tion of the obtained research results. According to para-
graph 109.1 of Article 109 of the Tax Code of Ukraine, a tax
offense is an illegal, culpable (in the cases expressly provided
for by this Code) action (action or inaction) of a taxpayer
(including persons equated to him), controlling bodies and/or
their officials (officials), other subjects in the cases expressly
provided for by this Code.

AsN. Onishchuk said, in the legal definition of a tax offense
according to the Tax Code of Ukraine, such an element of its
composition as the subjective side is absent at all. They do not
contain instructions on the need for the presence of a subjec-
tive party and the specific composition of tax offenses pro-
vided for in Art. 117—128 of the Tax Code of Ukraine [1].

Ukrainian scientists and practitioners draw attention to
the fact that in judicial practice, «due diligence» was actively
used to assess the legality of taxpayers’ behavior, regardless
of the notification of these concepts in the previously effective
tax legislation [2].

From January 1, 2021, a mandatory indication in the tax
notice-decision must be a statement of the circumstances
regarding the presence of guilt in the actions of the taxpayer,
since the Law of Ukraine «On Amending the Tax Code
of Ukraine on Improving Tax Administration, Eliminating
Technical and Logical Inconsistencies in Tax Legislation»
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dated January 16, 2020 Ne 466-1X updated the concept of guilt
in tax law.

To accept the failure to take special, sufficient measures
to comply with the established rules and regulations, although
there was a special opportunity to take such measures.

It is interesting that it is the tax authority that must prove
that the measures taken by the person were not sufficient. In
other words, it is tacitly understood that the company has
achieved such a principle. To argue otherwise, the IRS must
prove that the taxpayer acted unreasonably, in bad faith,
and without proper payment.

Establishing guilt in the commission of a tax offense
is possible in case of proof of this by the controlling body.
That is, the necessary basis for bringing a person to financial
responsibility for committing such an offense is the estab-
lishment by the controlling body in the cases established by
clause 109.3 of Article 109 of the Code of Criminal Proce-
dure of the Code of Criminal Procedure of the payer, which
means that the person had and can comply with the rules
and regulations established by Code of Criminal Proce-
dure. Article 112 of the Code of Civil Procedure establishes
the grounds for which a person is considered guilty: estab-
lishing the possibility of a person’s compliance with the rules
and norms for the violation of which the Code provides for
responsibility, but the person’s failure to take sufficient meas-
ures to comply with them; proving by the controlling authority
that the taxpayer acted unreasonably, in bad faith, and without
due diligence by performing actions or by allowing inaction
for which liability is provided.

A person’s guilt in committing a tax offense is evidenced,
provided that this is proven by the controlling body, by unrea-
sonable, dishonest and without due diligence actions, provided
that the person has the ability to comply with the rules and norms
for the violation of which the Code provides for responsibility,
but the failure to take sufficient measures to comply with them.
Given the legislator’s use of the conjunction «and» between
the words «unreasonably, in bad faith and without due dili-
gencey, it is important to prove all the above circumstances in
total, if the payer had the opportunity to behave appropriately.
All these three criteria are evaluative concepts, the precise
meaning of which must be determined by the results of judi-
cial interpretation [3].

It is necessary to take into account that in this case
the legislator formally fixed the criteria that were already
applied contextually in judicial practice. In particular,
the decision of the Supreme Court of December 17, 2020 in
case Ne 826/6821/13-a stated that due tax due diligence is
a legal prerequisite for receiving a tax benefit, which implies
that conscientious taxpayers need to take care of preparing
the evidence base, which would confirm due diligence when
choosing a counterparty. The taxpayer should be guided by
due diligence when choosing a counterparty and concluding
contracts with him, as the subsequent actual execution of such
contracts, earning profit and the right to receive certain prefe-
rences depend on this. Although the current legislation pro-
vides for freedom in the choice of directions for the implemen-
tation of such activity, its form, but entrepreneurial activity is
built primarily on the good faith performance by the business
entity of its duties, assumed obligations and compliance with
the rules of conduct established by the state. One of the man-
ifestations of a business entity’s observance of the principle
of good faith is reasonable prudence, which is realized, in par-
ticular, during the proper and reasonable selection of counter-
parties. Since business activities are carried out by the business
entity at its own risk, in economic legal relations, participants
in economic turnover should exercise reasonable prudence,
especially considering the purchase of such a specific product
as natural gas, since the consequences of choosing an unscru-
pulous counterparty rest on such participants [4].

The updated concept of guilt in tax law covers circum-
stances that mitigate a person’s responsibility for com-

mitting a tax offense, based on Article 112-1 of the Code
of Criminal Procedure: committing an act under the influ-
ence of threats, coercion or due to material, official or other
dependence; committing an act in the event of a coincidence
of grave personal or family circumstances; independent
notification by the taxpayer about the offense committed by
him, except for the offenses provided for in Articles 123,
125-1 of the Code of Criminal Procedure; other circum-
stances not provided for by this article of the PKU, which, in
the opinion of the supervisory body, mitigate the taxpayer’s
responsibility. Clause 113.6 of Article 113 of the Criminal
Procedure Code also reduced the amount of fines for com-
mitting a tax offense by 50% in the presence of at least one
mitigating circumstance.

Clause 112.8 of Article 112 of the Code of Civil Procedure
established additional circumstances that exempt the taxpayer
from financial responsibility, in particular, the commission
of an act by a person who acted in accordance with the conclu-
sion of the joint chamber, the Grand Chamber of the Supreme
Court, the exemplary case of the Supreme Court regarding
the application of the rule of law from which was subsequently
withdrawn; as a result of illegal decisions, actions or inaction
of regulatory authorities.

Clause 109.4 of Article 109 of the Code of Civil Pro-
cedure established responsibility for the commission
of tax offenses by controlling bodies regardless of guilt.
A taxpayer may be held liable for committing a tax offense
if he is not guilty of any of the tax offenses stipulated in
Clause 112.1 of Article 112 of the Code of Civil Procedure:
alienation of property that is in a tax lien without the consent
of the tax authority; failure to submit documents for registra-
tion on time; carrying out expenditure operations on the tax-
payer’s account by a bank or other financial institution before
receiving a notification from the relevant supervisory author-
ity; non-notification by natural persons-entrepreneurs of their
bank status when opening an account, etc.

Ukraine has recently faced a tendency for narrowing
the scope of existing individual rights because the legislator
is guided by the financial and economic capacity of the state
and seeks to maintain a fair balance between the interests
of man, society, and the state. One is put in mind of the well-
known postulate of Roman law: bona fides semper praesum-
itur, nisi malam fidem adesse probetur — bona fides is always
presumed until malicious intent is proven [5].

Within the European Union, a more sophisticated legal
framework aimed at combating tax evasion under the heading
of «tax good governance» has also recently been developed.
Within the EU, good governance policy covers recent regula-
tory action on administrative assistance between tax authori-
ties (recovery and valuation assistance and savings tax). Exter-
nally, good governance includes various efforts related to EU
export standards on transparency and fair tax competition,
including through savings tax and anti-fraud agreements with
third countries [6].

EU tax law substantially impacts the domestic tax laws
of the EU Member States and the way in which those laws
should be interpreted and applied. The effect of EU tax law
on national legislation is becoming increasingly complex. EU
tax law develops rapidly, especially because of the growing
number of judgments from the EU Court on direct tax matters.
Therefore, regular updates of the book are necessary. The most
recent judgments have clarified the many remaining, unclear
issues concerning the impact of EU law on direct taxation.
This 2021 edition takes into account all judgments of the EU
Court on direct tax matters issued by 31 May 2021. These
include, for example, Impressa Pizzarotti (C-558/19) concern-
ing transfer pricing, Lexel AB (C-484/19) concerning interest
deduction limitation and tax avoidance, E (C-480/19) con-
cerning comparability of a Luxembourg SICAV to a Finnish
investment fund and Société¢ Générale (C-403/19) concerning
the amount of foreign dividend tax credit [7, p. 17].
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The Tax Code of Ukraine currently does not define
the criteria of good faith, reasonableness and due diligence
of the taxpayer. In the absence of a consistent legal consoli-
dation of the concept, features and consequences of bad faith,
unreasonable and imprudent conduct of the taxpayer, the efforts
of the controlling authority to prevent harm to the public
interest due to abuse of rights by taxpayers are discretionary
powers; when assessing the actions/inaction of a taxpayer
with a «fictitious» counterparty, first of all, one has to assess
the degree of involvement of each party in the offense, identify
the direction of actions of a particular taxpayer for violating
the law, and determine its good faith, reasonableness and due
diligence — this requires the use of unconditional and expressly
interpreted evidence [5].

The problem of guilt is only one of those that arise in
the practice of judicial bodies. So, for example, in the case
of Pop and others v. Romania of April 2, 2019 (decision on
admissibility). The applicants, who had all three purchased
second-hand vehicles within EU, complained that they
had been required to pay a pollution tax in order to register
their vehicles in Romania, in application of an emergency
ordinance (OUG no. 50/2008) which had been held to be
incompatible with EU law by the Court of Justice of the Euro-
pean Union.

The Court declared the applications inadmissible for
failure to exhaust domestic remedies. In the case of two
applicants, it noted in particular that the remedy introduced
by another emergency ordinance (OUG no. 52/2017), in force

since 7 August 2017, afforded them an opportunity to obtain
reimbursement of the pollution tax and payment of the cor-
responding interest. It also set out clear and foreseeable pro-
cedural rules, with binding time limits and the possibility
of an effective judicial review. The remedy provided by OUG
no. 52/2017 thus represented an effective remedy for the pur-
poses of Article 35 (admissibility criteria) of the Convention.
As to the third applicant, he had acknowledged that he had not
taken any steps at national level to recover the interest he was
claiming (the pollution tax and some of the interest had been
refunded following a final ruling by a national court) and did
not put forward any argument showing that such an approach
would have been ineffective [8, p. 8].

Conclusion. Thus, the introduction of the legal construc-
tion of guilt into the tax legislation of Ukraine significantly
increased the quality of the legislative construction of the com-
position of the tax offense. However, the legal construction
of the guilt of each of the mandatory elements of the com-
position of a tax offense must contain clear criteria of under-
standing, since the composition of the offense is the basis for
bringing a person to financial responsibility.

However, in practice, in Ukrainian realities, questions
of qualification of the actual act will still arise. In addition,
taking into account the stable and clear vector of Ukraine’s
foreign policy, it is necessary to harmonize the tax law
of Ukraine with the law of the European Union, including in
the part of the legal structure of the composition of the tax
offense and the institution of guilty.

REFERENCES
1. OwHiwyk H.FO. MpuHuunu nogatkooi BignosigansHocTi. URL: http://archive.nbuv.gov.ua/e-journals/FP/2012_3/12onjppv.pdf (aata 3sep-

HeHHs: 13.01.2023).

2. TMonsHnuko A. BuHa B nogaTkoBOMYy Mpasi: KiHELb BiAMOBIAANbHOCTI «3a TOro Xnonus» Yv peiHkapHauis ainosoi metn? URL: http://www.

uekka.org.ua/novina/vina-v-podatkovomu-pravi-kinecy-vidpovidalynosti-«za-togo-hlopcya»-chi-reinkarnaciya-dilovoyi.htmi

13.01.2023).

(,ana 3BEPHEHHA:

3. OHoeneHa koHuenLis BUHW B noaaTkoBomy npaei. URL: https://supreme.court.gov.ua/supreme/pres-centr/zmi/1108050/ (aata 3BepHeH-

Hs: 13.01.2023)

4. The Supreme Court of December 17, 2020 in case Ne 826/6821/13-a. URL: https://verdictum.ligazakon.net/document/93630530 (aata

3BepHeHHs: 13.01.2023).

5. Karmalita M., Dragan O., Guilt as an element of a tax offense http://pgp-journal.kiev.ua/archive/2021/9/17.pdf (nata 3BepHeHHS:

13.01.2023).

6. Servaas Van Thiel. Europian Union Action Against Tax Avoidance and Evasion. URL: https://www.ifo.de/DocDL/forum2-12-focus2.pdf

(nata 3BepHeHHst: 13.01.2023).

7. Helminen M. EU Tax Law. Direct Taxation. 2021 Edition. URL: https://www.ibfd.org/sites/default/files/2021-09/20_007_EU_Tax_Law_

Direct_Taxation_2021_final_web.pdf (nata 3sepHeHHs: 13.01.2023).

8. Taxation and the European Convention on Human Rights. URL: https://www.echr.coe.int/documents/fs_taxation_eng.pdf (nata 3BepHeH-

Ha: 13.01.2023).

328



