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Main Directions of Ukrainian Foreign Policy stipulate that the development of relations with West-European nations creates conditions for

retrieval of traditional political, economic, cultural and spiritual activities. Thus, this cooperation will be the basis for increasing the participation
of Ukraine in the European structures and the future integration of its economy into the European and world economy. Despite the fact that
Ukraine was not obliged to adapt its legislation to the European Union (hereinafter — EU) acquis, there were numerous attempts and efforts
of the Ukrainian government to realize these plans. In particular, the establishment of the National Council for adaptation of Ukraine to the EU
legislation.

The EU Association Agreement does not provide an obligation to adapt criminal legislation to the EU acquis. Though, harmonization
of the Ukrainian legislation is required promoting the struggle against money laundering and financing of terrorism, drug trafficking and corruption.
Accordingly, the approximation of Ukrainian criminal procedural legislation to the EU acquis is unavoidable due to the need to implement all
the objectives of cooperation between Ukraine and the EU.

There are certain basic principles deriving from the EU acquis and judicial practice and integrated into the legislation of the EU member-
states. Mention should be made of the principle of subsidiarity, proportionality, of mutual recognition (which is of utmost importance in criminal
justice), the principle of European territoriality, etc. The authors provide with the information on the measures undertaken by Ukraine in order to

adapt its legislation in the sphere criminal justice to existing norms and standards of the EU.
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OCHOBHi HanpsiIMKX 30BHiLLIHLOI NOMiTUKM YkpaiHu nepeabadvatoTb, IO PO3BUTOK BIAHOCWH i3 3axiAHOEBPOMNENCHKUMU KpaiHamu CTBOPHE
YMOBW 4151 BiAHOBMNEHHS TPAAWLIHOT NOMITUYHOI, EKOHOMIYHOI, KynbTYPHOI Ta AyXOBHOI AiSNbHOCTI. TakuM YMHOM, LS criBnpaus CTaHe OCHO-

HesBaxatoum Ha Te, Lo YkpaiHa He Byna 3060B'si3aHa aganTyBaTy CBOE 3aKOHOAABCTBO A0 3akoHoaaecTea €C, 6yno yimano cnpob Ta 3ycunb
yKpaiHCbKOro ypsigy peanisyBatu Ui nnaHu. 3okpema, ctBopeHHst HauioHanbHoi pagy 3 aganTauii Ykpainv fo 3akoHogascTea €C.

Yroga npo acouiadito 3 €EC He nepenbayae 060B'sI3ky aganTyBaTh KpMiHalibHe 3aKOHOA4ABCTBO A0 3akoHoaaBcTBa €C. Xoua, HeobxigHa
rapMoHi3aLisi ykpaiHCbKOro 3akoHO4aBCTBa AMst CNpUsiHHA B6opoTb6i 3 BiAMMBAHHSM rpolueii Ta iHaHCyBaHHSIM TEPOPU3MY, TOPriBMi HAapKOTH-
Kamu Ta kopynuieto. BignosigHo, HabnvpkeHHs YKpaiHCLKOro KpYMiHanbHOro npoLecyanbHOro 3aKkoHOAABCTBA A0 3akoHoAaBcTBa €C € HEMYUHY-
4YnM Yepes HeobxigHicTb peanisauii Beix Linen cnienpaui Mix YkpaiHoto Ta €C.

ICHYIOTb MEBHiI OCHOBHI MPUHLMNK, L0 BUNMUBAIOTL i3 3akoHodaBcTBa €C Ta Cy[oBOi MpaKTUKK Ta iHTErpoBaHi Y 3aKOHOA4ABCTBO AepXKaB-
ynexiB €C. Cnig Big3Ha4MTN NpuHUMN cy6emaiapHOCTi, MPOMOPLINHOCTI, B3AEMHOMO BU3HAHHS (LU0 € HaA3BUYaNHO BaXMMBUM Y KpUMiHaNbHOMY
CYOOUMHCTBI), MPUHLMN EBPOMNECHKOT TEPUTOPIanbHOCTI TOLLO. ABTOPM 3a3HavatoThb, siki 3aX0AM BXMBAKTLCSA YKpaiHO 3 METO aganTauii 3ako-
HofaBcTBa Yy cepi KpMiHanbHOro NpaBoCcyaAs A0 iCHYYMX HOpM Ta cTaHdapTie €C.

KntoyoBi cnoBa: nonoxeHHs 3aKOHOAABCTBA, KpUMIHaNbHE CYAOYMHCTBO, aaanTallis, KpUMiHanbHWA NpoLec, MPUHLMM

1. LEGISLATIVE FRAMEWORK OF ADAPTATION
OF UKRAINIAN LEGISLATION TO THE EUROPEAN
UNION ACQUIS COMMUNAUTAIRE

Ukraine's position towards the EU was first presented in
the Main Directions of Ukrainian Foreign Policy, approved
by the Supreme Council of Ukraine in 1993. In Part II The
Principles Of Ukraine's Foreign Policy of the Directions it
is stipulated that the development of relations with West-
European nations creates conditions for retrieval of traditional
political, economic, cultural and spiritual ties between Ukraine
and European civilization, accelerated democratization, market
reforms and incipience of national economy. However, this
cooperation will be the basis for increasing the participation
of Ukraine in the European structures and the future integration
of its economy into the European and world economy [1].

Intention of Ukraine to join the EU was demonstrated
in 1994 via signing of the Agreement on Partnership
and Cooperation between Ukraine and the FEuropean
Union on 16 June 1994. However, the provisions of this

Agreement contain mainly obligations of cooperation between
the parties[2]. Direct obligations of Ukraine to adapt its
legislation to acquis were not provided by any international
agreements of Ukraine by 2014.

However, Ukrainian national legislation has contained
extensive legal framework for the adaptation to the EU acquis.
Decree of the President of Ukraine On Approval of the Strategy
of Ukrainian integration into the European Union on 11 November
1998 provided the need for adaptation of Ukrainian legislation to
the acquis communautaire. Para.1 of the Decree stated that such
adaptation means approximation to the modern European system
of law that will ensure the development of political, business,
social and cultural activities in Ukraine, as well as the economic
development of the country within the EU. Moreover, it will
facilitate welfare of citizens, bringing it to the level established
in the EU [3].

Despite the fact that Ukraine was not obliged to adapt its
legislation to the EU acquis, there were numerous attempts
and efforts of the Ukrainian government to realize these
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plans. In particular, the establishment of the National Council
for adaptation of Ukraine to the EU legislation, unified plan
of coordination and control within the legislative bodies
concerning adaptation work. In addition, every year State
Budget of Ukraine contains cost of financing measures for
the adaptation [4].

Under art.11 (2) of the Law of Ukraine On The Principles
Of Domestic And Foreign Policy Ukraine's integration
into European political, economic and legal system via
membership in the European Union is one of the basic
principles of the Ukrainian foreign policy [5]. In 2014, Ukraine
signed an Association Agreement with the EU. It confirmed
the obligation of Ukraine to adapt its legislation to the EU
acquis, in particular art.1, 58, 114, 153 of the Agreement [6].
Mostly it concerns legislation governing trade issues between
the parties.

The question of relevant adaptation of Ukrainian legislation
to European standards in general is still on agenda. In particular,
there are some discussions in the area of criminal procedural
law. The EU Association Agreement does not provide
an obligation to adapt this part of legal framework to the EU
acquis. Though, harmonization of the Ukrainian legislation
is required promoting the struggle against money laundering
and financing of terrorism, drug trafficking and corruption
[7]. Accordingly, the approximation of Ukrainian criminal
procedural legislation to the EU acquis is unavoidable due
to the need to implement the above mentioned objectives
of cooperation between Ukraine and the EU.

2. REGULATION OF THE CRIMINAL PROCEDURE
IN ACQUIS COMMUNAUTAIRE OF THE EUROPEAN
UNION

Previously the EU basic treaties did not contain provisions
on cooperation in criminal procedure, mostly concentrating on
integration in the socio-economic sphere. Due to the current
globalization this area of international cooperation gained
strategic importance as aimed at freedom, security and justice.
Criminal procedure in the EU countries is mostly regulated by
their national legislation. Though, we may distinguish some
basic principles deriving from the EU acquis and judicial
practice and penetrating into the EU members’ legislation.

Art. 83 of the Treaty on the Functioning of the European
Union (hereinafter — the Treaty) entitles the European
Parlament and Council to establish minimum rules concerning
the definition of criminal offences and sanctions for serious
crimes across the border, resulting from the kind or impact
of such offences or from a special need to combat them together.
This position is a reflection of the principle of subsidiarity,
which is that in all cases if the objectives of the EU cannot be
achieved by the Member States on their own, but together, it
becomes a matter of the EU [8, p. 94]. Therefore, the scope
of EU criminal justice should apply only to those crimes that
are particularly serious, and for which EU action is justified [9].

The principle of subsidiarity provides that in accordance
with Art. 82 (2) of the Treaty harmonization in the EU should be
limited to cross-border cases [10]. The principle of subsidiarity
provides presumption in favor of the actions of the Member
State which may be rebutted only if it is proved that the matter
involves a clearly defined cross-border element. If the problem
is local in nature or only indirectly affects the interests of more
than one Member State, the subsidiarity principle is not to be
applied [11 p.40].

According to the principle of proportionality under
Art. 5 (4) of the Treaty, the content and form of Union action
shall not exceed what is necessary to achieve the objectives
of the Treaties. The principle of proportionality means that
measures must be appropriate and necessary in order to achieve
the goal. In other words, everything that goes beyond the goal
does not conform to this principle. Thus, the application
of criminal law in situations that could be effectively solved
by other means (e.g. by means of civil or administrative law)
constitutes a violation of the principle of proportionality.

In this sense, the principle of proportionality serves as one
of the principles of criminal law (principle of ultima ratio)
[12, p. 50].

Another important principle for criminal justice in
the EU is the principle of mutual recognition. V. Mitsilegas
suggests that the principle of mutual recognition creates
extraterritoriality promoting freedom, security and justice, as
the judgment of the Member State can be executed outside
its boundaries [13, p. 470]. The best example of the mutual
recognition is the system introduced by the Framework
Decision on the European arrest warrant. After the adoption
of the Lisbon Treaty there was the question of the compatibility
of the principle of mutual recognition with provisions
of the Charter of Fundamental Rights of the Union raised
the case Ciprian Vasile Radu. In this case, the Court was asked
whether the national court may deny mutual recognition for
breach of fundamental rights. In this case, the Court declined
and concluded that compliance with Art. 47, 48 of the Charter
does not require the judicial authority of the Member State
refused to fulfill the European arrest warrant issued for
the purpose of prosecution on the grounds that the requested
person was heard in court before issuing this warrant [14].

However, the principle of mutual recognition is still not
admitted by all the European national criminal justice systems.
In particular, some problems arise from the admissibility
of evidence and procedural guarantees for the suspects or
defendants in transnational criminal proceedings, conducted
pursuant to the principle of European territoriality [15, p. 166].

As for the practice of the European Court of Justice
(hereinafter — the Court), court jurisdiction had not covered
the field of criminal justice for a long time. After the entry
into force of the Lisbon Treaty and the abolition of Art. 35,
68, which imposed restrictions on the jurisdiction of the Court
of Justice, the Court received the general jurisdiction to grant
prejudicial findings in the area of freedom, security and justice
[16]. Under the Lisbon Treaty, the field of criminal justice
will become part of the EU law, any national court or tribunal
will appeal to the Court of Justice for prejudicial conclusion.
However, the transitional provisions envisaged that full
jurisdiction will not apply during five years after the Lisbon
Treaty enter into force. Till 2016 the Court of Justice approved
13 prejudicial decisions in the field of police and judicial
cooperation in criminal matters concerning the interpretation
of the Directive provisions [17, p. 65].

It should be noted that although the Court had no
jurisdiction over judicial cooperation in civil and criminal
matters, it repeatedly emphasized in its decisions that
the relations between Member States and Community
institutions were based on reciprocal duty of fair cooperation
[18]. In Criminal proceedings against Maria Pupino the Court
noted that the Union would be difficult to perform its task
if the principle of loyal cooperation (loyal cooperation) was
not required in police and judicial cooperation in criminal
matters pursuant to section VI of the Treaty on European
Union, which, moreover, entirely based on cooperation
between member states and institutions [19]. This decision
changed the usual vision of the rule of EU law with regard to
matters relating to the third pillar. The Court formulated it in
this case as a demand to interpret national law in accordance
with the objectives of the EU legislation. Further confirmation
of this principle was provided in Sison against Council,
where the Court stated that the principle of fair cooperation
(good faith cooperation) is a principle of general application
and applies to the field of police and judicial cooperation in
criminal matters based exclusively on cooperation between
member states and institutions [20 p.110].

The complexity to divide competences between the
pillars in the context of criminal proceedings is also
confirmed in the case of the Court [21] on the implementation
of the European Parliament and Council 2005/35/EC from
7 September 2005 on pollution by ships and imposing
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penalties for infringements. Greece, Cyprus and Malta
opposed the harsh criminal sanctions against the ships that
were sources of pollution. In the framework of the third pillar
they could veto. The question arose not only concerning
the authority of Community to adopt the law in criminal
cases, but also the necessity of criminal law to protect
the objectives of the Community or the possibility of other
forms of intervention. The Court ruled that the application
of effective, appropriate and dissuasive criminal penalties by
the competent national authorities is essential for combating
serious environmental crime in general and in the transport
sector, particularly sea transport and protection. It also
confirmed that the EU may require the Member State to impose
such penalties in order to ensure the effectiveness of rules,
notwithstanding whether criminal ones or the rules of criminal
procedure fall within the competence of the Community or not.
Thus, the Court of Justice held that the Community has its own
legislative competence under the common transport policy for
criminal law measures to achieve the objectives of Directive
2005/35/EC (amended by Directive 2009/123 / EC) [22].

In 2009 the European Parliament adopted a recommen-
dation to the Council on the development of criminal justice
in the EU, where the basic principle of such development
is respect to fundamental rights. The Parliament called on
the Council to adopt the legal instruments necessary to
complete its implementation and ensure the approximation
of minimum standard rules concerning certain aspects
of criminal procedural law [23].

3. THE ADAPTATION OF THE UKRAINIAN
CRIMINAL JUSTICE LEGISLATION TO ACQUIS
COMMUNAUTAIRE

Regulation of the response to crime and corruption as one
of the priority areas of cooperation with the EU has undergone
a conceptual change, because since 2012 there were adopted
new legislative acts and significant new legal institutions were
established. Most of them have been previously unknown to
the Ukrainian national law. They correspond to the European
standards, as well as represent a new ideology of criminal
justice, based on priority of human rights and freedoms, their
protection.

Among these laws the 2012 Criminal Procedure
Code of Ukraine shall be mentioned foremost, which has
become the foundation for further legislative innovations in
the field of criminal justice. Adversarial criminal proceedings;
delineation of criminal procedural functions; substantial
expansion of judicial review during the preliminary
investigation and procedural capabilities of the defense
regarding the collection of evidence; implementation
of the principle of immutability of the prosecutor in criminal
proceedings; radical change in the model of the criminal
proceedings; regulation of tacit prosecution activity to
verify the allegations of crime and collect evidence, known
as covert investigative (detective) actions; implementation
of the consensual procedures, in particular, agreements in
criminal proceedings that provide opportunities to effectively
protect the private interests of participants in criminal
proceedings and also to resolve criminal legal conflict;
widespread use of means of fixation in the exercise of criminal
proceedings etc. [24]

We cannot omit mentioning changes to Criminal Procedure
Code of Ukraine in 2016, provided by the Law of Ukraine
On Amendments to the Criminal and Criminal Procedure
Codes of Ukraine to Implement the Recommendations
Contained in the 6th report of the European Commission on
Implementation of the Action Plan by Ukraine to Liberalize
EU Visa Regime for Ukraine Concerning Improvement
of the Seizure and Special Confiscation Procedures. This act
substantially changed the seizure procedure, in particular via
special confiscation [25].

Adaptation of the Ukrainian legislation in context
of European integration is reflected in the latest criminal

procedural legislation. For instance, the Laws of Ukraine
On Legal Aid, On the Right to a Fair Trial, On Probation
etc. significantly altered regulation within the criminal justice
system. The new institutions were established including
the National Police, National Anti-Corruption Bureau
of Ukraine. Their functionality is aimed at effective criminal
justice according to European values and standards of human
rights, public expectations regarding public response to
corruption [26, p. 113].

Analysis of the strategic reforming directions in
the Ukrainian criminal justice in order to adapt it to
the EU acquis, allows identifying priorities of adaptation
and modernization of legislation in this area.

In particular, it should emphasize the need for
a proper legal framework for cybercrime countermeasures.
Understanding the utmost importance to solve this problem led
to the adoption of Cybersecurity strategy of Ukraine approved
by the 2016 Decree of the President of Ukraine and aimed to
create conditions for the safe functioning of cyberspace, its use
for the benefit of individuals, society and the state [27].

According to para. 4.5 of the Strategy in order to ensure
cybersecurity of Ukraine State shall address to cybercrime
countermeasures, in particular creation of an effective
and easy contact center to report cases of cybercrime
and fraud in cyberspace, improve efficiency response to
cybercrime law enforcement bodies, including their regional
units; improving procedural arrangements for the collection
of evidence in electronic form relating to crime, improving
classification methods, tools and techniques to identify and fix
cybercrime, expert research; blocking operators and providers
of telecommunications determined (identified) information
resources (information services) by the court; the possibility
of settling the urgent implementation of procedural actions in real
time with the use of electronic documents and digital signatures;
implementation of the scheme (protocol) coordination of law
enforcement agencies to combat cybercrime; training of judges
(judicial investigation), investigators and prosecutors to work
with the evidence relating to the offense received electronically
and related to cybercrime; establishment of special procedure
to intercept telecommunications in case of cybercrime
investigations etc [28].

Attention shall be paid to the fact that mentioned measures
require implementation of criminal procedural norms enabling
their realization on the stage of the pre-trial investigation
of cybercrime and court proceedings. Some of them are
not provided by the current criminal procedural legislation
of Ukraine yet. That makes this area promising in course
of development and reception of the European experience.

We also should emphasize on the urgency to establish
effective witness and victim protection against threats
associated with their participation in criminal proceedings in
respect of grave and especially grave crimes. The value of this
task as a guarantee of rights and legal interests of a person
in criminal proceedings and guarantees of justice led to its
consolidation in the art. 22 of the Association Agreement,
which include the provision that the parties will continue
to develop cooperation, inter alia, on matters relating to
the protection of witnesses and victims [29].

The European approach to witness and victim protection
is based upon the obligation of the state to provide such
protection. Therefore, in most states-members of EU there
are witness and victim protection programmes (national,
federal, regional). Protection of witness and victim in criminal
proceedings in almost all states-members of EU is a resource-
intensive program, which provides a number of measures
to ensure the safety of these persons used at different stages
oflaw enforcement agencies that implement this program. Risk
management is used for this purpose, which consists of certain
phases of work. In the first stage threats to the witness are
evaluated. The evaluation results of these threats are important
to address issues including witness protection programs
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and selection of specific protective measures. In the second
stage risk is estimated via classifications of its level (high,
medium) and measures to be implemented are defined. In
the third stage an analysis of risk factors and assessing their
value are conducted in order to determine the likelihood
of undesirable consequences that may also affect the goal
of the criminal justice. Risk analysis includes assessment
and their methods of reducing possible adverse effects that may
be prevented by law enforcement officers. The fourth phase
includes control of security measures applied to a witness [30].

In Ukraine protection of witness and victim is regulated by
the 1993 Law of Ukraine On the Safety of Persons Involved
in Criminal Proceedings [31]. The Criminal Procedure Code
of Ukraine stipulates certain provisions relating to the right to
protection as an element of the legal status of the participants
of criminal proceedings; the possibility of a closed court
session; peculiarities of individual identification, disclosure
of material to the another party, appealing decisions, actions
or inactions of investigator or prosecutor; video conference
during the proceedings. The duty of the investigating judge
to take the necessary measures to ensure the safety of persons
is also prescribed in the Ukrainian law [32]. However, in
practice protection of participants in criminal proceedings still
requires significant improvement and the introduction of new
mechanisms to protect witnesses and victims [33, p. 90].

But the main problem for the Ukrainian criminal justice
in particular and legal system in the whole is the presence
of corruption risks. They exist due to the imperfection
of legislation regulating criminal proceedings. In particular,
it is caused by deficient legislative technique that creates
the preconditions for variety of approaches to legal
interpretation, the lack of uniform standards of legal technology

to ensure the quality of criminal procedural decisions,
the opacity of certain decision-making and procedural
commission proceedings, inadequate mechanisms of public
prosecution measures etc [34, p. 115].

In order to reduce the mentioned risks numerous
efforts are put by the Ukrainian authorities, in particular
the implementation of anti-corruption expertise of legal
acts. It is obligatory towards the draft laws of Ukraine, acts
of the President of Ukraine, other regulations, developed
by the Cabinet of Ministers of Ukraine. As one of the most
important preventive measures in combating corruption,
as international practice shows, anti-corruption expertise
of legislation is very important because corruption risks are
put within legislation [35, p. 117].

Summary

Though, as R. Lahti mentions, differentiation and legal
pluralism are the realities of the criminal justice in the EU
[36,p.354]. It means that adaptation of the Ukrainian legislation
to acquis communautaire in the area of criminal justice is
encumbered by the absence of integrated and systematic
legal framework within the EU law. Nevertheless, it does not
eliminate necessity to take into account the general principles
that have already arisen from the EU legal framework in this
field.

Considering the permanent reforming of the justice system
in Ukraine it is especially urgent to address to the EU experience
despite the absence of direct obligation of Ukraine to adapt
its criminal procedural legislation to EU acquis. However,
objectives provided by the Assosiation Agreement between
Ukraine and the European Union can be achieved only due
to the systematic and conceptional evolution of the Ukrainian
law, in particular, in the field of criminal justice.
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