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IMPOOECYAJIBHI OCOBJTUBOCTI NPOBEAEHHSI OBLIYKY
TA ITIOBOAKEHHA 3 TUMYACOBO BUJTYYEHUM MAUNHOM

PROCEDURAL FEATURES AND HANDLING OF SEARCHES
FROM TEMPORARILY SEIZED PROPERTY

Kepesuu O.B.,
K.10.H., JOLEHT, 2JBOKAT

Y cTaTTi OKpecneHo npouecyanbHi acrnekTy iHiLiloBaHHA Ta NPOBEAEHHS OOLIYKY Yy KpUMiHanbHOMY NpoBafkeHHi. [locnimkeHo npobnemHi
NUTaHHS 3BePHEHHS CNig4voro, NPOKypopa 3 KIonoTaHHAM Mpo NpoBefeHHs 06LLyKy Ao cnigvoro cyaai, a Takox 0cobnMBOCTI NOBOMKEHHS 3 TUM-
4acoBO BUITyYEHUM MaiHOM. 3anponoHOBaHO BiAMOBIAHI MPONO3uLi, CNPSIMOBAHI Ha NIABULLEHHS SKOCTi 03HAYEHMX NpoLecyanbHuX Aii.

KntoyoBi crnoBa: KpuMiHanbHe NpoBafKeHHs, KNONOTaHHS, 0BLLYK, TUMYacoBO BUNyYeHe MaiHo, apeLlT MaiHa, pevi.

B cratbe 0603HayeHbI nMpoLeccyanbHble acnekTbl MHALMUMPOBaHKS 1 NpoBeaeHns obbicka B YrofloBHOM NpouasoAcTBe. VccnenoBaHs! npo-
6nemHble Bonpochl obpalleHns criefosatens, Npokypopa ¢ XoAaTalicTBOM O NpoBeAeHWr obbicka K CNeACTBEHHOMY CyAbe, a Takke 0COBEHHO-
CTN 0OpaLLeHns C BpEMEHHO U3bATLIM UMYLLECTBOM. [peAnoXeHbI COOTBETCTBYIOLLME NPEASIOKEHNS, HanpaBneHHbIe Ha NOBbILLEHVE Ka4yecTBa
yKa3aHHbIX MPOLeCCyaribHbIX AeVICTBUN.

KntoyeBble crnoBa: yronoBHoe Aeno, XxoAaTancTeo, 06bICK, BpEMEHHO U3bATOe UMYLLECTBO, apecT UMYLLECTBA, BELLY.

The article outlines the procedural aspects of the initiation and conduct a search of criminal proceedings. Studied issues appeal prosecutor
with a request for a search to investigative judges, and especially the treatment of temporarily seized property.

It is noted that in connection with the adoption in 2012 of a new Criminal Procedure Code has not yet arisen only of deliberation relating to
the search. This leads to numerous procedural errors in the investigation of how that initiate searches and investigative judges give permission
for their conduct. The provisions of Criminal Procedure Code allow differently solving the same issues, so they need clarification to develop a
common investigative and judicial practice, promoting the quality of authorized entities.

Indicated that the most common reasons for failure to satisfy the requests for search investigating judges mostly point: mostly the failure to
provide adequate evidence to justify application and failure to prove the validity of the request in its immediate consideration; not specifying the
reason for the search; no indication of the person who owns or home ownership and other persons in actual possession which it is located; no
indication of who specifically should look for means and instruments of crime, other items and things of crime.

Decisions by the investigating judge on seizure canceled for the following reasons: the investigating judge checked and found no existence
of proper grounds for seizure of property; lack of sufficient evidence pointing to the commission of a person or persons on whose property the
investigator asks seize criminal offense; not setting the amount of damage and the issue of the presence of a civil action; request discrepancy
investigation requirements; investigating abuse of terms to apply to the investigating judge with a request for seizure of property; consideration of
the petition investigating the arrest of property without the property owner; seizure of a person who is not a suspect in the criminal proceedings.

Appropriate proposals aimed at improving the quality of the aforementioned proceedings.
Key words: criminal proceedings, request, search, temporarily seized property seizure, things.

BinnosigHo mo 4. 1 cr. 234 KIIK VYkpainu, o0muiyk mpo-
BOJUTHCS 3 METOI BHSBJICHHS Ta (hikcarlii BigomocTeil mpo
00CTaBUHU BYMHEHHS KPUMiHAJIBHOTO MTPABOMOPYIICHHS, BiJl-
LIyKaHHS 3HapAA]s KPUMIHAJIBHOTO IPaBOIOPYLIEHHS abo
MaiiHa, sike Oyno 3700yTe 30YMHHUM IIISIXOM, @ TAKOXK BCTa-
HOBJICHHS MICIIC3HAXOJKEHHS pO3IIyKyBaHHX ocio [1].

OOuIyK € IMONIYKOBOIO JI€F0, II0 MA€ SICKPaBO BUPAKEHUI
npuMycoBuid xapaxrep. OOLIyK AJIs MiJ03pIOBAHOrO, OOBUHY-
BaUEHOT0, WICHIB IXHIX CIMEH O3HAyae€ xo4ya 1 CAHKI[IOHOBAHE
3aKOHOM, aJic HebakaHe BTOPTHEHHsSI CTOPOHHIX OCI0 710 iXHBOT
KBapTUPH, O3HAHOMIIEHHS 3 MaTepialbHUMM, OCOOMCTUMH, iH-
TUMHHMH CTOPOHAMH TXHBOTO JXUTTA [2, ¢. 84]. Moro nposenen-
Hsl IOBUHHO COJIiIApU3YBATUCS 3 HOPMAMU MIXXHAPOAHO-IIPABO-
BUX JIOKyMEHTIB TIpO IpaBa JIOAUHH. 30Kpema, y Jlexnaparil
OOH npo npasa JIOIMHA MPOTOJIOMIEHO, IO HIXTO HE MOXKE TTijI-
JIaBaTUCS JOBLIBHOMY BTPYYaHHIO y Horo ocoducre Ta ciMeiine
XKUTTA, IOBUILHOMY 3a31XaHHIO Ha HOro JKUTJI0, TAEMHHUIIIO Horo
KOpECIIOH/IeHIIIT 200 Ha HOro YecThb Ta pemyTaltio [3, c. 124].

Yunnnit KITK VYkpainu BiHOCHTH TPOBEICHHS OOILIYKY
JI0 CITiIuuX (PO3IIYKOBHX JIiH), 1 TOMY OOIIYK HE € 3aX0/I0M 3a-
6e3neueHHs] KpUMiHAIBHOTO IpoBaLKeHHs. OHAK, IIPpU PO3-
DAL KJIOMOTaHb PO NPOBEACHHS OOIIYKY JKUTJIA YU iHIIOTO
BOJIOZIIHHSI 0COOM BUHUKAIOTh MIEBHI CIIPHI MPOIeCyalbHi M-
TaHHs, 010 MOTPEOYIOTh TIEBHOTO PO3’ICHEHHS Ta YTOYHEHHS.

OpraHizauifHuM Ta NpolecyalbHUM 0COOIUBOCTAM HPO-
BEJICHHSI OOIIYKy IPHUCBAYEHO POOOTH TAKUX YYEHHX, SIK
10.11. Anenin, B. K. Becenbcpkuii, B. C. Ky3pmiuos, B. T JTyka-
meBud, A. P. Parinos, B. M. Teprumiauk, FO. M. HopHoyc,
B. 1O. IlleniTeko Ta iH.

Merto10 CTaTTi € 3’siCyBaHHS Ta BUPIIICHHS MPAKTUYHUX
MUTaHb, SKI BUHUKAIOTh MIPY 3BEPHEHHI CIIIAYO0TO0, MPOKypopa

3 KJIOMOTAHHSM PO MPOBEACHHS OOIIYKY JI0 CIIJTY0TO CYyI,
BU3HAYEHHSI 0COOIMBOCTEH MOBOMKEHHS 3 THMYACOBO BHITY-
YEHUM MaliHOM.

V¥ 3B’s13Ky i3 npuiiaaram y 2012 poui Hosoro KIIK Ykpa-
{HU Il HE CKJIAJIach €IMHA NPAKTUKA PO3IVIANY IMUTaHb, L0
CTOCYIOTECS 00IIYyKy. Lle IpU3BOIUTE 10 YHCICHHUX IMPOIIe-
CyaJbHUX TIOMIJIOK Y JiSTTBHOCTI SIK CIIIAYUX, IO 1HILIFOIOTh
IIPOBEAEHHS OOLIYKIB, TaK 1 CILIYUX CY[JiB, AKI HAAIOTh J10-
3B11 Ha iX npoBenenHs. CooronHi nonoxenus KIIK Ykpainu
JIO3BOJISIFOTH MO-PI3HOMY MIAXOMUTH J0 BUPIIICHHS OJHUX 1
THUX CaMHX IUTaHb, TOMY BOHH TOTPEOYIOTh PO3’SICHEHB JUIS
BUPOOJICHHS €JMHOI CITIUO0i Ta CYAOBOT PAKTUKH, CIIPUSTHHS
MiABHUIEHHIO SKOCTI iSUIBHOCTI YIIOBHOBAKEHUX CY0 €KTIB.

Po3miany cniguuMu CyaasiMH KJIOMIOTaHb IIPO HaJaHHs 10-
3BOJIy Ha MPOBEICHHS 00NIYKY MpUCBsueHO HU3KYy HOpM KITK
Vkpainu, 30kpema cT. cT. 233, 234, 235, 236, a Takox iHIi,
SIKI BU3HAYAIOTh TEPUTOPIaJIbHY MiACYJHICTh PO3IVIALY TaKUX
kionoranb (cT. ctT. 32, 34 KIIK VYkpaium), Bka3yloTh Ha Te,
SIKMM TIOBUHHO OyTH cymoBe pimienHs (ct. ¢t. 370, 372 KIIK
VYkpainn) Tomro.

BigmosinHo 10 4. 2 ct. 234 KIIK VYkpainu, npaBoBUMHU
miZicTaBaMK JUIsL TIPOBEACHHS OOUIYKY € yXBaja CIi40ro
Cy[UIi, sika MOXKe OyTH BHHECEHA BHACIHIJOK PO3IVISLY BifIO-
BIJTHOTO KJIOTIOTAHHSI MTPOKYpOopa abo K KJIOMOTAHHS CIIII40-
0, MOroyKeHoro 3 npokypopoM. Ilpu npomy, KIIK Vipainu
repeadavaroThCsl HEBIJIKIIaIHI BUITAJKU TIPOBEACHHS OOIIYKY.
Tak, ciaiguuii, IPOKypop Mae MpaBO O BHHECCHHS yXBalH
CJTITYOTO CY/1i YBIUTH 0 )KUTJIA UM HIIOTO BOJIOAIHHS 0COOH
JIMIIE Y HEBIIKIIQJIHUX BUIAIKaX, [TOB’SI3aHUX 13 BPSATYBaHHIM
JKUTTS JIIOZiel Ta MaiiHa uu 3 Oe3rnocepesHiM repeciilyBaH-
HSIM 0Ci0, SIKi HiI03PIOIOThCA y BUMHEHHI 3710YMHY. Y TaKOMy
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IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

BHIIQJIKY ITPOKYPOP, CIIAYHUH 32 TIOTO/PKESHHSM 13 IPOKYPOPOM
3000B’sI3aHUI HEBIIKIIATHO MICIIS 3/1IHCHEHHS TAKKX i 3Bep-
HYTHCS 3 KJIOIOTAHHSIM PO MPOBEJCHHS OOLIYKY O CILTY4O0-
ro cyani. Bin po3misagae 1e KiIomnotaHHs, IepeBipaioun, KpiM
TOTO, YM JIIHCHO OyJIM HAsBHI MiZACTABH Uil TPOHUKHEHHS 110
JKUTIIA UM 1HIIIOTO BOJIOMIHHS 0cO0M 63 yXBaJH CIIIYOTO CY/I-
ai (4. 3 ct. 233 KIIK Ykpainu).

AHani3 cynoBOl IPaKTUKHU 3acBiIUy€ iCHYBaHHS DPi3HUX
IIPOLECYabHUX PIllleHb, SKI IPUHMAIOThCS CIITYUM CYAACIO
BHACJIIZIOK HENMpUOYyTTS CNig4oro abo MmpoKypopa JIo Cyidy, a
came: yXBaJl IpO 3alIMIICHHs KJIOMOTaHHs 0e3 po3nsiay Ta
yXBaJI NP0 BIJIMOBY B 3aJI0BOJICHHI KJIONOTaHHA. Biamosin-
Ha HEsBKa CIiI40ro abo IPOKypopa pO3MISAAETHCS CIiT4u-
MH CYUIIMH SIK (haKTUYHO HEBHKOHAHHS LUMH CyO’€KTaMHu
000B’s13Ky JTIOBeCTH OOCTaBHHH, rependadeHi 4. 5 cT. 234
KIIK Ykpainu. A 1e, y cBOIO 4epry, 1030aBJse CIiI4oro cya-
JII0 MOXJIMBOCTI MOBHO Ta BCEOIYHO 3’SICYBaTH CYKYIHICTh
00CTaBHH, 13 SIKUMH 3aKOH TIOB’SI3y€ BUPIIICHHS TUTAHHS PO
HaJIaHHS JI03BOJIY Ha OOIIYK, 1 TOMY (PAKTHYHO € IiJICTaBOIO
JUISL BIZIMOBH Y 3aOBOJICHHI KJIOIIOTAQHHS PO OOIIYK.

Mae Micle HesiKicHa KOHCTPYKLisl KpUMiHAJIBHOI IIpole-
cyanpHOi HOpMH — cT. 234 KIIK Vkpainu, amke, 3akpimio-
FOUM yYaCTh CIIAU0ro abo MPOKypopa K 000B’I3KOBY YMOBY
PO3IIISIY KIOTOTaHHS PO OOUIYK, 3aKOHOAaBEb BOJHOYAC
HEe peraMeHTyBaB il cIiAdoro cyani B pasi BiICYyTHOCTI
ciiggoro abo MpoKypopa y BU3HAYCHUHN /ISl pO3IIISILY KIIO-
IIOTAHHSA Jac.

IlincraBoro Juis BIIMOBH Y 3a/I0BOJICHHI TAKOTO KJIOIIO-
TaHHS y pa3i HESIBKY CIITIOTO YH MPOKYpOpa y BH3HAUCHUH
yac € i Te, U0 OJHIEI0 13 3arajibHUX 3acaj KPUMiHAJIBHOTO
NPOBAKEHHS BU3HAYEHO 3MarajibHICTh cTopiH (cT. 22 KIIK
VYkpainn), sika nependavae caMOCTiifHe 00CTOFOBAHHS CTOPO-
HOIO OOBHHYBaueHHS 1 CTOPOHOIO 3aXHCTy IXHIX MPaBOBHX
MO3ULIH, a CyJ JIUIIE CTBOPIOE HEOOXiJHI YMOBU JUIA peai-
3amil CTOPOHAMU iXHIX MpOLEeCyaJbHUX IPaB Ta BUKOHAHHS
nporecyaibHIX 000B’SI3KIB 1, caMe CTOPOHA OOBHHYBAYCHHS
3000B’s13aHa 3a0€3MEUUTH K OCOOUCTY SIBKY 0 Cyady, TaK 1
MIOJJAHHS JOCTATHIX Ta MEPEKOHIMBUX J0Ka3iB Oe3M0CepeHbO
JI0 CJIIYOTO CYZI.

3BEpTAKOYHCH 13 KIONOTAHHSAM TPO MPOBEJCHHS OOIIYKY,
CJiTUUi, TIPOKYpOp, MOBHHHI JOBECTH HAsIBHICTH JOCTATHIX
IiICTaB BBAXKATH, IO: BiIIIYKyBaHI pedi i JOKYMEHTH MarOTh
3HAYEHHsI JUIs JOCYJJ0BOTO PO3CIIiAYyBaHHSL; BIJOMOCTI, SIKi Mic-
TATHCS y BiAIIYKYBaHUX peyax 1 JOKyMEHTaX, MOXYTb OyTH
JIOKa3aMHU TIiJ[ 9ac CyJJOBOTO PO3IVISY; BIJIIYKyBaHi pedi, 10-
KyMEHTH 3HaXOISThCS Y 3a3HAYEHOMY B KIIOIIOTAHHI JKUTII YU
IHIIIOMY BOJIOZIHHI OCOOH.

Haii0inb po3rnoBCIOKEHUMH ITi/ICTaBaMH JJISl BIIMOBH Y
3a/I0BOJICHHI KJIOTIOTaHb MPO OOIIYK CIIiA4i Cy[Il TIepeBaXkHO
BKa3yIOTh: HEHAJJaHHS HAJICKHHUX JIOKa3iB B OOTPYyHTYBaHHS
KJIOIIOTaHHS 1 HEJOBEICHICTh OOIPYHTOBAHOCTI KIIONMOTAHHS
1py Horo Oe3nocepeIHbOMY PO3IIIAAL; HE3a3HAUCHHSI [TiACTaB
JUISL IPOBEZICHHS OOIIYKy; He3a3Ha4eHHs ocoOH, sKiil Haie-
JKUTh JKUTJIO M 1HIIE BOJIOIIHHS, T4 0COOH, Y (PaKTUIHOMY
BOJIOZIHHI SIKOT BOHO 3HAXOIWTHCS; HE3a3HAUCHHS, SKI KOH-
KpPETHO HEOOXiJHO BiJIIYKaTH 3HAPSIsL Ta 3aCO0M BUMHEH-
HsI 3JI0YHUHY, SIKi 1HIII IPEeAMETH Ta pedi 3000yTi 3I0UMHHUM
LIJTSIXOM.

VY3aranpHEeHHsI CynoBOi NMPAaKTHKH TaKOX CBiTYaTh PO
Te, IO CJILIYi CYAJli MOCTAHOBISUIH YXBAJH IIPO 33J0BOJICHHS
KJIONIOTAHb I1i€] KaTeropil, BUXOIIYH 3 HACTYITHOTO:

— Ha MOMEHT IIPOHUKHEHHS [0 KU'TJIa UM 1HIIIOTO BOJIOIIH-
Hsl 0COOM HEMOXKITUBO OyJI0 OTPHMATH BiIIOBITHOTO JI03BOITY
CIITYOTO CY[Ii B MOPSIKY, NependayeHoMYy KpHMiHAJIbHUM
IIpOLECYaIbHUM 3aKOHOM;

— y ciig4oro Oynu MiZCTaBU Ui IPOHUKHEHHS JI0 1HIIO-
TO BOJIOJIIHHSI 0COOH 0€3 YXBaJM CJIITY0T0 CY/IIi, OCKIIBKH 11e
0yJI0 3yMOBJICHO BPSATYBaHHSIM MaifHa, IPU IIbOMY BHSIBIICHI
B X0l OOLIyKYy pedi MaroTh 3HAY€HHs Ul JOCYAOBOIO PO3-
CJIiIyBaHHS, a BiIOMOCTI, SIKi MICTATbCS y HUX, MOXXYTh OyTH
JOKa3aMH i1 9ac CyJ0BOTO PO3IILSIY;

— NIPOHUKHEHHS [0 JKUTIa OyJI0 3yMOBJICHO HEOOX1AHICTIO
BUSIBJICHHSI Ta 3aTPUMaHHs 0coOu abo 0ci0, MiJ03pIOBaHUX Y
BYMHCHHI 3JI0YHHY;

— 00CTaBUHH KPHMIHAJIBHOTO MPABOTIOPYIICHHS, TEPE-
6aueHoro u. 1 ct. 286 KK Vkpainu (ATII 3a yuacTio aBTO-
MoOiss, Benocunena abo 1HIIOrO TPAHCHOPTHOTO 3aco0y),
BUMAarajyd HEraHOro OISy IHIIOTO BOJOAIHHS 0coOH, 3
METOIO BCTAHOBJICHHSI HASIBHOCTI CJTiJ[iB KPUMiHAJIBHOTO ITpa-
BOIOPYIICHHS;

— o0IIyK Ta BUJY4YEHHS peueii 10 MOCTaHOBJICHHS yXBaJll
CJIYOTO Cy/1i OyB HEOOXITHHI 3 METOO 3an00iraHHs X 3HH-
MEeHHIO [4].

Oco6nuBy yBary mpy IHiAroToBIi /10 IPOBEICHHS OOIIYKY,
Ha HaIly TYMKY, CIiT4OMY BapTO 3BEPHYTH Ha MpPaBHIbHHUI
BUOIp yacy Horo nmpoBeJeHHs. BiaTak, ciiiji BpaxoByBaTH BU-
Mor# 4. 4 ct. 223 KIIK Vkpainu, 3ri{HO 3 SKOK MPOBEACHHS
cimiguux (po3MIyKoBUX) [iHl y HiuHKM yac (3 22 10 6 TOMHH)
HE JIOMYCKAEThCSI, 32 BUHATKOM HEBIIKIIaHUX BUMA]IKIB, KOIH
3aTpUMKa B IX IPOBEIECHHI MOXKE IIPU3BECTH A0 BTPATU CIiIiB
KPUMIHAJIBHOTO MPABOMOPYIICHHS YU BTEYi IiI03PIHOBAHOTO.
Jlo Toro x, BianoigHO 10 4. 2 cT. 236 KIIK VYkpainu, o0uryk
JKUTIIA YM 1HILIOTO BOJIOIHHS OCOOM Ha IMiJICTaBl yXBaJU CIiJI-
4Oro cy/Jii Ma€ BiOyBaTHCS B 4ac, KOJIM 3aB/IA€ThCsl HAlIMEH-
IIa IIKOZIA 3BUYAIHUM 3aHATTAM OCOOH, sSKa HHUMH BOJIOAIE,
SIKIIO JIUIIE CIiYUiA, TIPOKYPOp He BBaKaTHUMe, [0 BUKOHAH-
HsI TAaKOT yMOBH MOYKE€ CYTTEBO 3AIIKOJIUTH METi OOIIYKY.

Bapto 3ayBakuTH, 10 YiTKE BU3HAYCHHS pedeil, 1y BU-
SIBJICHHS SIKMX HAJAa€ThCs 03B Ha OONIYK, Ma€ iCTOTHE 3Ha-
YCHHS JUIsI 3a0€3MeUeHHsI TapaHTIiil IPU MPOBE/ICHHI OOIIYKY.
Tak, Ipu IPOBEIEHHI OOIIYKY CIITUHiA, IIPOKYPOP Ma€ MPaBo
OIVISIATH 1 BUITYYaTH pedi Ta JOKYMEHTH, SIKi MAIOTh 3HAYCHHSI
ULl KPUMIHAJIBHOTO MpoBapkeHHs. IIpenmer, siki BUyde-
Hi 3aKOHOM 3 00iry, MiUISTaroTh BUIIYUYCHHIO HE3aJICKHO Bif
X BIJIHOLICHHS 710 KPMMIHAJIBHOTO MPOBA/DKEHHS. BuyueHi
pedi 1 TOKyMEHTH, SIKi HE BXOJATH JI0 HEpEeIiKy, MO0 SKOro
NpsMO HaJaHO JI03BUI Ha BiJIIYKaHHS B yXBaji MpO JO3BiI
Ha TMPOBEJICHHs OOIIYyKY, Ta HE BITHOCATBHCS 1O TPEAMETIB,
SIKI BUJIyYCHI 3aKOHOM 3 00Iry, BBa)KalOThCSI THMYAaCOBO BH-
TydeHuM MaiiHOM (4. 7 cT. 236 KIIK Ykpainu). Tomy Oynb-sike
MaifHO, BIJIyYCHE IiJ] 9ac OOUIYKY, sSIKe MPsSMO HE 3a3HAYCHE
B yXBaJi Cyay PO IPOBEICHHS OOLIYKY i HE BiIHOCUTHCS 110
MPEMETIB, BUIY4YEHUX 3aKOHOM 3 00iry, Ma€e CTaTyC THMYACO-
BO BHJTyYEHOTO.

IIpunarigno 3a3Hauumo, o cr. cr. 7, 16 KIIK Ykpainu
YCTaHOBIIIOIOTH, 110 3araJIbHOIO 3aCa1010 KPUMiHAIBHOTO IIPO-
Ba/DKCHHS € HEIOTOPKaHHICTh NpaBa BiacHOCTI. [1030aBieHHs
abo OoOMEXeHHsI MpaBa BJIACHOCTI i Yac KPUMIHAIBHOTO
MIPOBAKEHHSI 311 HCHIOETHCSI JIUIIE Ha IMTiICTaBi BMOTHBOBAHO-
T'O Cy/IOBOT'O PIllICHHS, YXBAJEHOI'O B MOPSJIKY, IepeadaueHo-
MY 1AM KOJIEKCOM.

BinnosigHo no ycranenoi npaktuku €CITJT BonomiHHS
MaifHOM MTOBHHHO OyTH 3aKOHHUM. [IOHATTS «3aKOHHICTB» Y
po3yminHi KoHBeHLIT Ipo 3aXUCT MIpaB JIIOAUHU 1 OCHOBOIIO-
JIOKHUX cBOOOA mependavae AOTPUMAHHS BIAIOBIIHHUX IIO-
JIO’)KeHb HAIIOHAJIBHOTO 3aKOHOIABCTBA Ta MPHUHLUITY BEPXO-
BEHCTBA ITpaBa, IO BKIIOYa€e CBOOOMY Bix cBaBLLIL. bynb-ske
BTPYYaHHS J€PXKABHOTO OpPraHy y MpaBO HA MUPHE BOJOJiH-
HSl MaifHOM IMOBHHHO 3a0€3IMEUUTH «CIPaBEUIMBUII OajaHCy
MIX 3arajbHAM IHTEPECOM CYCHUIBCTBA T4 BUMOTAMHU IIO/I0
3aXHCTy OCHOBOIIOJIOKHHX IIpaB KOHKpeTHoI ocobm. IIpo
HEOOXI/IHICTh JIOCATHEHHsI Takoro OaylaHCy Waerbcs y cT. |
ITeporo npotoxkoiy. bananc ne Oyae 3a0e3nedueHu, sIKIO Ha
0co0y OyJie MOKJIaIeHO 1HAMBIyalbHUIM Ta HAMIPHUIA TATap
(pitennst y cnpasi «Criopponr ta JIbopot npotu HIBerii»).
IHaknre xakydu, Ma€ iCHyBaTH OOIPYHTOBaHE NPONOpIiiHe
CIIBBIAHOILIEHHS MIXK 3ac00aMH, SKi 3aCTOCOBYIOThCS, Ta Me-
TOI0, SIKOT IPArHyTh JOCATTH (pilleHHs y crnpasi «/xeimc Ta
iHmi nporu Crionyueroro KoposiBcTsay).

Takwii cTaTyc 3yMOBITIOE HEOOXIIHICTh TIOBEPHCHHS Maki-
Ha 0co0i, y K01 BOHO OyJI0 BUJIY4YEHO 3a: IOCTaHOBOIO IPO-
Kypopa, SIKIIO BiH BHU3HAE€ Take BHJIYYCHHS MaifHa Oe3mi-
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CTAaBHHM; yXBaJIOIO CIIIYOTO Cy/UIl UM Cydy B pasi BiIMOBH
B 33JI0BOJICHHI KJIONIOTAHHS IPOKypopa IpO apelT MbOro
MaiiHa; y BHIaJKax, SKIIO Mi3HIIIe HACTYITHOTO pOO0YOro JTHS
miciast BUWIydeHHsI MaifHa He OyJlo MOJaHO KJIOMOTAaHHS CIifI-
90Tro, IPOKYpPOpa Mpo apemT THMYAcOBO BIUIYUYEHOTo MaiiHa,
abo criuuii Cys, CyJ MPOTITOM CIMJICCSTH JABOX TOIHH i3
JTHST HAXOJDKEHHS JI0 CYIly KJIOIIOTAHHS HE TIOCTAHOBUB yXBaJTy
PO aperiT THMYACOBO BHUIIYYCHOIO MaliHa. AHAJIOTTYHUH T10-
PSIOK CTOCYETBCS i BUITYyUIEHHS pedeil Ta JOKyMEHTIB, sIKi He
BXOIATH JI0 MEPENIKy, MO0 SKOTO MPSIMO HAJaHO JI03BIT Ha
MIPOBEACHHS OOLIYKY, Ta HE HAJIEKATh JI0 MIPEAMETIB, SIKI BU-
JIy4eHi 3aKOHOM 3 00iry [5, c. 454, 455].

TumMuacoBo BUITyuyeHUM MO)ke OyTH MaliHO y BUIVISII pe-
Yeid, TOKYMEHTIB, TPOIICH TOIIO, MO0 SKUX € JIOCTATHI ITiJI-
CTaBM BBaXKATH, IO BOHU: 1) MiIIIyKaHi, BATOTOBJIEHI, MTPHU-
CTOCOBAHI YW BUKOPHCTAHI SIK 3aCO0U YH 3HAPSIS BAMHEHHS
KpPUMiHAJIBHOTO IpaBoONOpyIIeHHs Ta (abo) 30eperiu Ha cobi
Woro ciijay; 2) HalaHi 0co0i 3 METOK CXWIIUTH 11 10 BUNHEH-
HSl KPUMIHAJILHOTO [IPaBOTIOPYIICHHS, (piHaHCYyBaHHS Ta (a00)
MarepiabHOro 3a0e3NedeHHsT KPHMIHAIBHOTO TPaBOIOPY-
LICHHS YH SIK BUHATOPOJIA 32 HOT0 BUMHEHHSI; 3) € MPEIMETOM
KPUMiHAJIBHOTO MPaBOIOPYIIEHHS, [IOB’SI3aHOTO 3 IX HE3aKOH-
HUM 00iroM; 4) HaOyTi B pe3ysIbTaTi BAMHECHHS KPUMIHAIBHOTO
MIPABOTOPYIICHHS, JOXOIH BiJl HUX, a00 Ha sIKi OyJI0 CrpsiMO-
BaHe KpUMiHalbHe IpaBonopyueHHs (4. 2 ct. 167 KIIK Ykpa-
THH).

BuMoru 1mono y4acHHKIB KPHUMIiHAJIBHOTO IPOBAJIKCH-
HSl, HA MalfHO SIKMX MOXke OyTH HaKJIaJeHO aperlT, MOMINpIo-
I0Th CBOIO JII0 1 HA BHITQJIKU, KOJH KJIOMOTaHHS MPO aperuT
CTOCy€eThCs MaiiHa, sike OyJO TUMYacoBO BHIIydeHe abo BU-
JydeHe 3a pe3ylbTaTaMH IPOBENeHHS OOIIyKy. Tak, yxBa-
JI0t0 anensuiiHoro cyny JIbBiBchKoi obmacti Bix 07 uepBHs
2013 poky yxBaiy ciigdoro cymii [aquinbkoro pailoHHOTO
cyny M. JIeBoBa Big 17 TpaBus 2013 poky, sIKOIO HaKJIaJE€HO
apelT Ha pedi, JOKYMEHTH Ta LIHHOCTI, sKi Oyau TMMYaco-
BO BuutyueHi 16 TpaBHs 2013 poky mpu 0coOHCTOMY OOLIYKY
I1. ra C. B yacTHHI HaKJIaZAEHHS apeIlTy Ha pedi, TJOKYMEHTH Ta
uinaocti C., CKACOBaHO Ta MOCTAHOBJICHO HOBY YXBalYy, KOO
y 3aJ0BOJIEHHI KJIOIOTAHHS CJIAYOro Mpokyparypu ['anunb-
Koro paifony M. JIbBoBa H., moromkeHoro 3 mpoKypopom mpo-
Kyparypu ["amumpkoro paitony M. JIbBOBa, Mpo HaKIaaeHHS
apeITy Ha pedi, JOKYMEHTH Ta [[IHHOCTI, sIKi OyJIi THMYacOBO
ButyueHi 16 TpaBus 2013 poky mpu ocobucromy oburyky IT.
ta C., B YaCTHHI HaKJIQJICHHS apeIuTy Ha pedi, JOKYMEHTH Ta
ninHocti C., BimMoBieHo. SIk BOauaeThCs 13 MarepiaiiB crpa-
BH, C. Ha Yac yXBaJICHHS PILICHHS CIIIYUM CY/IJICIO OyB CBiJI-
KOM y KPUMIHAIbHOMY IPOBaKCHHI, TOMY apelT Ha HOro
peui, TOKyMEHTH Ta IHHOCTI HaKJIaieHu OyTH He Mir [6].

3aKOHOJ]ABYO BU3HAYCHO IO HE MOXe OyTH TPUIHSATO
yXBaJly MpoO apeliT MaiHa mogo ocid, sSKi He € MiT03proBa-
HUMU (SIKMM y NOPSLIKY, IepeadadeHoMy cT.cT. 276 279 KIIK
VYkpainu, MOBIJOMIJIEHO NPO MiJ03pYy, a00 sKa 3aTpUMaHa 3a
Hi03pOI0 y BUMHEHHI KPHMIHAJIBHOTO MHPaBONOPYIICHHS),
oOBuHYBaueHUMH (0co0a, OOBMHYBaJbHHUH aKT OO0 SIKOT
Mepeano 0 Cyay B MOPSKY, nependadeHomy ct. 291 KITK
VYkpainu ) abo ocodamu, sIKi B CUJIy 3aKOHY HECYTb LIUBLIbHY
BIJIMIOBIIaJIbHICTh 34 ILKOAY, 3aBJaHy JiSHHSAMM ITiJ03pIOBa-
HOTO, 0OBHHYBau€HOTr0 a00 HEOCYAHOT OCOOM, sika BUMHHIIA
CYCHUIbHO HeOe3MeUHe MisTHHS

3 omAny Ha 1€, HaBiTh SKIIO y CIIIAYOrO CY[L € JOCTaTHI
MiICTaBU BBAXKATH, 10 NMEBHOIO 0CO00I0 OyJI0 BYNHEHO KpH-
MiHaJIbHE MPABONOPYILCHHS, BiH HE Ma€ MOBHOBAXKCHb Ha-
KJIQJIaTH apeliT Ha MaifHO 0COOHM, sKa HE € IIi03PIOBAHOI.
OOOB’SI30K CIITYOTO CYIJI — BH3HATH TaKe KIOMOTAHHS PO
HAKJIAJICHHS apelnTy Ha MaiHO MepeaYyacHUMH Ta BiJMOBH-
TH y H0T0 3a/I0BOJICHHI, OCKIJIbBKM HA MOMEHT HOTO pO3IIISY,
0co0aM, PO MaiHO SIKUX WIETHCS B KJIOMOTAHHI, HE TOBIIO0-
MIICHO TIPO MiI03PY.

KnonoTanHs npo apemr MaifHa po3mIsAacThbesl CIiTYNM
CYIUICIO, CYZIOM HE Mi3Hilie 2 AHIB 3 JAHS HOro HaJXO/KECHHS
JI0 CYIy 3@ YYacTHO CJIT40TO Ta/abo MpPOKypopa, UBLILHOTO

[03UBAaya, SIKIIO KJIONOTaHHS MOAAHO HUM, Mi03PIOBAHOIO,
00BHHYBAYCHOTO, 1HIIIOTO BIACHWKA MaiHa, 1 32 HasIBHOCTI —
3aXHCHHUKA, 3aKOHHOTO MpeIcTaBHAUKa. Take KIOMOTaHHsI CITiJI-
4yOro MOBHHHO Bianosigatu Bumoram ct. 171 KIIK Vkpaiuu.
Bono mae MicTUTH MiJCcTaBU HAKIAJEHHS apeluTy, i1eHTHdi-
Kyro4l O3HaKu MaiiHa. /[0 KJIOMOTaHHS MaroTh OyTH J0JaHi
JOKYMEHTH, LI0 MiATBEPPKYIOTh PAaBO BIACHOCTI HAa MaifHO,
a0o Te, 110 MaifHO, sSIKe HAJIE)KNUTH aPELITOBYBATH, HA0yTO B pe-
3yJbTaTi BANHEHHS KPUMIHAJILHOTO [TPABOIOPYILICHHS, TOIIIO.

VYXBajy npo apeuT TUMYacoBO BUIJIyYEHOTO MaiHa CIlij-
YU Cy[JIsl Ma€ MMOCTAHOBUTH HE TI3HINIE CIMIECATH JIBOX TO-
JIUH 13 JIHS HAXOJKCHHS 10 CYIy BiJIIOBIJHOTO KJIOTIOTAHHS
(4. 6 ct. 173 KIIK Ykpaiun).

[lono ocoOnMBHX BKa3iBOK B yXBaJli CIiYOro Cyuli Ipo
apelT MaiiHa CIIiji 3BepHYTH yBary Ha MOJOXEHHs CT. 174
KIIK VYkpainu, sika BCTAaHOBIIOE TOPSAOK CKacyBaHHS ape-
IITY MaifHa MiJ03pIOBaHUM, OOBUHYBAUCHNM, 1X 3aXHCHHKOM
a00 BOJIOALIBbLIEM MaiiHa, sIKi He OyJIM NPUCYTHI IIPU PO3LIIA-
I MUTaHHS NPO apeluT MaifHa. 3a3HaueHi YYaCHUKH KpUMi-
HAJIBHOTO MPOBA/UKEHHS MAIOTh MPAaBO 3asiBUTH KIOMOTAHHS
PO CKacyBaHHs apelITy MaiiHa ITOBHICTIO a00 YacTKOBO, SIKE
i 4ac AOCYAOBOIO PO3CIiAyBaHHS PO3MISLAAETHCS CILIYUM
Cy[Jie10, a MiJl 4ac CyAOBOIO IIPOBAIKEHHS — CyHOM. Takox
apemT MaiiHa Moke OyTH CKacOBaHO TOBHICTIO YHM YaCTKOBO
YXBaJIOK CJIIYOT0 CY/Ii MiJ 4ac JOCYJOBOTO PO3CIiTyBaH-
HSl 9¥ CyIy Wil 9ac CyZOBOTO MPOBAPKEHHS 32 KIOMOTAHHSIM
Ii103pI0BAHOr0, OOBHHYBAYE€HOI'0, iX 3aXMCHHUKA YU 3aKOHHO-
ro MpeJCTaBHUKA, IHIIOTO BIACHUKA a00 BOJOILIbLS MaiiHa,
SIKIIIO BOHU JIOBEYTh, LII0 B IIOJAJIBIIOMY 3aCTOCYBaHHI IIbOTO
3axojly MHHYyINa oTpeba abo apemT HakiIageHO HeOoOIpyHTO-
BaHO.

TakuMm uMHOM, yXBajla IIPO apellT MaiiHa Moxke OyTu
OCKap)KeHa B amelsiifHOMY TOPSIKY MiI03pH0BaHUM, 00BH-
HYBauCHHM, 1X 3aXMCHHUKOM 200 BOJIOJLIbIIEM MaiiHa, sIKi Oy
MPUCYTHI MPU PO3MIISII MUTAHHS PO apellT MaiiHa, abo i3
KJIOIOTaHHAM IIPO CKAaCyBaHHs apellTy MaiiHa MaroTh IPaBo
3BEpPHYTHUCS Li K YYaCHUKH KPUMIHAJBHOTO MPOBAKEHH,
SIKIIO BOHM HE OyJIM MPUCYTHI MPH PO3MISAAlI MUTAHHS PO
apelT MaiHa.

3a pesyabTaTaMy aHalli3y CYIOBOi IPAKTUKM 3aCTOCYBaH-
HS CHIAYMMU CyAJSIMH TaKOro 3aXOfy 3a0e3IeueHHs] KpHMi-
HaJIBHOTO MPOBA/DKEHHS, K apellT MaiiHa, BCTAHOBJIEHO, IO
HalJacTille yXBaJld CIIJUOrO CY[JIi CKaCOBYIOTHCS 3 TaKHX
NPUYUH: CIIAYUNA Cy[JIsl HEe MEepeBipHB Ta HE BCTAHOBHUB Ha-
SIBHICTh HAJEXKHUX MiJCTaB JUIi apeluTy MaiiHa; BiJICyTHICTh
JIOCTaTHIX JIOKa3iB, 10 BKa3yKHOTh Ha BYMHEHHS OCOOO YU
0c00aMu, Ha MaifHO SIKUX CJITYUH MPOCHUTh HAKJIACTH apEIIIT,
KPUMIHAIILHOTO MPABONOPYLICHHS; HEBCTAHOBICHHS PO3MIpy
MIKOAU Ta MUTAHHS 110J0 HAsABHOCTI LIMBUIBHOIO MO30BY, Ta
CMiBPO3MIpHICTh OOMEXKEHHSI MpaBa BIACHOCTI; HEBIAMOBIJ-
HICTB KJIOMOTaHHS ciiguoro BuMoram cT. 171 KIIK Vkpainu;
MOPYIIEHHS CJIITYMM CTPOKIB Ha 3BEPHEHHS J0 CIIUO0TO CYII-
I 3 KIOMOTAHHSM TMPO apeluT MaiHa; po3Misij KJIOMOTaHHS
CJILAYOTrO MPO apelT MakHa 3a BiICyTHOCTI BIAaCHHKA MaiiHa;
HAKJIQJICHHS apellTy Ha MalHO 0coOu, sika HE € IIiJI03pIoBa-
HUM y KpUMIHAJIBHOMY MPOBaIKEHHI [6].

JlocmipKeHHsT OpraHi3alliifHuX Ta MPOIECYaIbHHX O0CO-
6aMBOCTEH NpPOBEJECHHS OOLIYKY, a TaKoX IIOBOJUKEHHS 3
TUMYaCOBO BHJIYYCHHUM B XOi OONIYKY MaiHOM, 3acBiauye
BIJICYTHICTh €IMHOTO PO3YMIHHS CIITYMMH OKPEMHX TOJIO-
skerb KITK Ykpainu mono peanmizaiii o3HaueHHUX MPOLERyp y
MpakTU4Hil aisuibHOCTI. Ha Hamie nepexoHaHHs, 00roBopeH-
HS CHipHHUX, IpoOneMHux Ta HeperyaboBaHux KIIK Vkpainu
MUTaHb Ha BIJOMUYOMY Ta MDXKBIJIOMYOMY PIBHSIX 32 y4acTIO
cinigunx HamioHansHOT mosinii, MpoKypopiB Ta CyA[iB, 3 Ha-
JTAHHSIM B1JIIOBIIHUX PO3’ICHEHb Ta PO3POOJICHHSAM IUIAXIB IX
BUPIILICHHST OpTaHi3alliiiHUMK 3aX0JlaMH, CIPUSATHME ITiJIBU-
IICHHIO SIKOCTI JiSTTbHOCTI YIIOBHOBAKEHHUX CyO’ €KTIB ISl BU-
pOOJICHHST €TUHOT MPAKTUKHU TIPH IHII[IFOBAHHI Ta TPOBEACHHI
o0I1IyKy, @ TaKOXX MOB’S3aHKX 13 HUM 3aXOJiB 3a0e3redeHHs
KPUMIHAJIBHOTO MPOBAIKEHHS.
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MEXAHI3M B3AE€EMO/IIi CJIILJUOTrO 3 HPOKYPOPOM:
HEJOJIIKH TA HLISIXU BIOCKOHAJEHHS

THE MECHANISM OF INTERACTION OF THE INVESTIGATOR
WITH THE PROSECUTOR: FAULTS AND WAYS OF IMPROVING

Kinep 0.0.,
3100yBay kadepu KPUMIHAIBHOIO IpoLECy

Hayionanenuii ynisepcumem «Oodecvra iopuduuna axaoemisy

CratTs npucBsiveHa aHanisy MexaHiaMy B3aeMOZii Cnigyoro i npokypopa Ha AocyaoBoMy poacnidyBaHHi 3a Aitouum KIK Ykpainm. O6rpyH-
TOBaHO HeobXiAHICTb BHECEHHS BianosiaHWx 3MiH Ao KIMK YkpaiHu cTocoBHO: pernameHTaLii NopsiaKy OTPUMaHHS NOCTaHOBW MpoKypopa npo
npouecyanbHi Aii, gKi NPOBOAATLCA TiflbKW 3a PiLLleHHAM NPOKypopa, pernameHTaLlii nopsaKy NpUMyCcoBOro 3anyyYeHHs 0cobu Ans npoBeAeHHS
MeauyHoI abo ncuxiaTpuyHoOi ekcnepTramn; BCTaHOBMNEHHS1 060B’A3KOBOI MMCbMOBOI (hOPMU JOPYYEHHS NPOKypopa LLIOAO BiAKPUTTS MaTepianis
[0CYA0BOro po3crifyBaHHS; pernameHTauii NopsAKy iHiuiauii nepen NpoKypopoM NUTaHHSA MPO 3aKPUTTS KPUMIHAIIbHOTO MPOBAXKEHHS.

Kntouosi cnosa: cniguuii, npokypop, npoLiecyasnbHa B3aeMOfisi, NOBHOBAXEHHS CNiAY0ro, MexaHiaM B3aeMOfii yH4aCHUKIB NPOBaMKEHHS.

CraTbsi NocBsLLeHa aHanu3dy MexaHvuama B3auMOAeNCTBUS criefoBaTens 1 Npokypopa Ha aocyaebHoM paccrnefoBaHuy No AeicTByoLLeMY
YIK YkpanHbl. O6ocHOBaHa He0bX0AMMOCTb BHECEHWS COOTBETCTBYHOLMX M3MeHeHWN B YTIK YkpanHbl OTHOCUTENBHO: pernameHTaumnm nopsiaka
nony4eHns NOCTaHOBMEHNS NPOKYpopa O NpoLeccyanbHbIX AeNCTBUSX, KOTOPbIE MPOBOAATCS TOMLKO MO PELLUEHUI0 MPOKYpopa, pernamMmeHTaLmm
nopsiAka NPUHYAMTENBHOTO NPUBREYEHNst LA Ans NPpoBeAeHNs MEAULMHCKOM UnK NCUXMaTPUYECKON SKCNepTU3bl; yCTaHOBMNeHWst obssaTtenb-
HOWN MCbMEHHON (POPMbI MOPY4EHMS MPOKYpopa 06 OTKPLITUM MaTepranos JocyAebHOro paccnefoBaHus; pernaMmeHTauum nopsagka uHuLmMasmmn
nepes NpokypopoM BOMPOCa O NPEKPaLLEHNI YTONOBHOTO NPOM3BOACTBA.

KntouyeBble cnoBa: crnegosarens, NPOKypop, NpoLeccyanbHoe B3aMOoAencTBIe, NOMHOMOYMSA CriefoBaTens, MexaHn3M B3auMoaencTeus
Y4acCTHUKOB NMPOU3BOACTBA.

The article analyzes the mechanism of interaction between the investigator and prosecutor in the pre-trial investigation on the current Crimi-
nal Procedure Code of Ukraine. The narrowing of powers and limitation of independence in decision-making process of investigator requires from
him an effective cooperation with the public prosecutor for a comprehensive, complete and rapid investigation of criminal offenses.

It was found that one of the problem in mechanism of cooperation between the investigator and prosecutor is that the legislator is not always
clearly determines the form and procedure of such cooperation. We need to make the appropriate changes to the Criminal Procedure Code of
Ukraine to resolve this problem. At first, we need to regulate the procedure of obtaining an order of the prosecutor’s proceedings, which are held
only by the decision of the prosecutor. It is proposed to establish the following order: the investigator makes a request to carry out appropriate
investigative action to the public prosecutor, who immediately or during the day must resolve it and make an appropriate decision. It is also nec-
essary to provide a mechanism of appeal the decision of the prosecutor to dismiss the petition of the investigator to the higher prosecutor through
the head of the body of pre-trial investigation.

Also was justified the necessity of regulation the compulsory attraction of the person for medical or psychiatric examination by analogy with a
search warrant. It is necessary to establish the Code of Criminal Procedure of Ukraine mandatory written form of instruction prosecutor’s opening
pre-trial investigation materials in the order of Art. 290 Code of Criminal Procedure of Ukraine as this will ensure that the investigator will act within
the framework of the public prosecutor in accordance with the instructions of the Code of Criminal Procedure of Ukraine rate and will confirm its
authority to conduct proceedings.

Criminal Procedure Code of Ukraine did not provide the order of interaction between investigator and prosecutor in the case that address-
ing the issue of unification or separation of pre-trial investigation materials, so in that way was proposed to establish a unified mechanism of
interaction between the investigator and prosecutor by filing a corresponding application and provide its period of consideration — for three days.

The lack of regulation of the procedure before initiating of prosecutor the issue of closing criminal proceedings should be eliminated by the
introduction of the Code of Criminal Procedure of Ukraine the authority of the investigator to appeal to the prosecutor with a request to close the
criminal proceedings in the relevant grounds, which should be resolved within three days of its submission.

Key words: investigator, prosecutor, procedural interaction, powers of investigator, mechanism of interaction between participants in the
proceedings.
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