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CYYACHI TEHJIEHIIII PO3BUTKY MEXAHI3MIB OGMEXEHHS ITPAKTUKH
HEHAJUIEZKHOI'O BUKOPUCTAHHSA MI'JKHAPOJAHUX ITOJATKOBHUX 1OT'OBOPIB

Ceunesens I1.O.,
K.10.H., C.H.C., IOLeHT Kadeapn MizKHAPOJHOI0 NIpaBa

Hayionanvhuil ynisepcumem 0epaicasHoi nodamrosoi ciyacou Yrpainu

B pamkax cTaTTi aBTOp XapaKTepu3ye CyyacHi iHiliaTuBK, CnpsMOBaHi Ha BOOCKOHANEHHS MexaHiaMy 60poTbby 3 HEeHaneXHUM BUKOPUC-
TaHHSIM JOrOBOPIB NPO YHUKHEHHS! NOABINHOTO onoAaTkyBaHHs. BoHW po3pobneHi B pamkax peanisadii MNnaHy 3axogis, NpuitHATOMY y 3B’s13Ky 3
ponogigat OECP «[po po3mmBaHHsa 6a3n onofaTkyBaHHSA Ta BUBeAEHHsS NpuOyTKiB 3-nig onoaaTkyBaHHSAY. Taki HOBOBBeAEHHs nepeabayaoTb
3anpoBagxeHHst B MogenbHy nogatkoBy koHBeHLUito OECP: 1) nonoxeHHsi Npo obMeXeHHs JOoCTyny [0 AOrOBipHUX nepesar; 2) 3aranbHoro
MONOXEHHS NMPO 3anobiraHHA YHUKHEHHIO Bif, onoaaTkyBaHHS; 3) cnewianbHUX NonoxeHb Npo 3anobiraHHs YHUKHEHHIO Big onoaaTkyBaHHSA. Ha
npvknagi aHaniay KpUTUYHKX 3ayBaxkeHb LLOAO 3araribHOr0 MOSIOXKEHHS NMPO 3anobiraHHs YHUKHEHHIO Bif onofaTkyBaHHS aBTop AOBOAWTbL Npo-
GrnemMHUIn xapakTep 3anpornoHOBaHWX HOBOBBEAEHb 3 TOYKM 30py 3abesneveHHss BanaHcy iHTepeciB NNaTHUKIB nofatkiB Ta Aepxasu y cdepi
onofgaTtKyBaHHs.

KntoyoBi cnoBa: MikHapoaHi noaaTkoBi JOrOBOPY, HEHaNexXHe BUKOPUCTaHHSA AOroBipHUX HOpM, OpraHisauis eKOHOMIYHOro CniBpobITHM-
LTBa i pO3BUTKY, 0OMEXEHHS [OCTYNY [0 AOTOBIPHUX NepeBar.

CeneseHb M.A. / COBPEMEHHbIE TEHAEHUMN PA3BUTUA MEXAH3MOB OIrPAHUYEHWA MPAKTUKU HEHAONEXALLETO UCMOMb30-
BAHVA MEXXOYHAPOOHBIX HANOIOBbIX [JOTOBOPOB / HauvoHanbHbI YHUBEPCUTET rocyAapCTBEHHON HAMoroBom cnyxObl, YkpanHbl

B pamkax ctaTbu aBTOp xapaKkTepusyeT COBPEMEHHbIE VHULMATVIBLI, HanpaBneHHbIe HAa YCOBEPLLEHCTBOBaHUe MexaHn3ma 6opbbbl ¢ He-
Haanexalimm ncnonb3oBaHneM AOroBopoB 06 13bexaHnn ABONHOMO Hanoroobnoxexns. OHn paspaboTaHbl B pamkax peanusauuu MNnaHa aen-
CTBWIA, MPUHSATOrO B €BA3M ¢ Aoknagom O3CP «O pasmbiBaHnM 6a3bl HANOroo6NOXeHUs 1 BbiBeAEHUA NPUObINEN N3-Nof HaroroobnoXeHUs».
Takve HOBOBBEAEHWS NpeaycMaTpuBatoT BkoveHne B MoaenbHyto Hanorosyto koHBeHUuio OICP: 1) nonoxeHwst 06 orpaHWyeHnn goctyna k
[I0rOBOPHBIM MpeuMyLLIecTBaMm; 2) obLLero NonoxeHns o NPeAoTBpaLLeHnn n3bexaHns Hanoroobnoxerns; 3) cneuyanbHbIX NOMOXEHWI O npe-
[0TBpaLLEeHun n3bexaHus Hanoroobnoxenus. Ha npumepe aHannaa KPUTUHECKUX 3aMevaHnin OTHOCUTENbHO OBLLLEero NONOXeHWs 0 NPeAoTBpa-
LeHnn n3bexaHns HanoroobnoxeHns aBTop Aoka3biBaeT NPOGNEMHbIX XxapakTep NPeAnoXeHHbIX HOBOBBEAEHNI C TOYKM 3peHns obecneyerns
6anaHca VHTEpPecoB HanoronnaTenbLLUMKOB 1 rOCYAapCTBa B cdepe HanoroobrnoxeHms.

KntoyeBble crnoBa: MexayHapoAHble Hanorosble JOroBopbl, HeHadnexallee UCnornb30BaHWe AOrOBOPHbIX HOpPM, OpraHusaLus 3koHOMUYe-
CKOro COTPYAHUYECTBA W Pa3BUTUSA, OrpaHNYeHVe JOCTyna K AOrOBOPHLIM MPENMYLLECTBAM.

Selezen P.O./ MODERN TENDENCIES IN THE DEVELOPMENT OF LIMITATION MECHANISMS IN CASE OF IMPROPER USE OF
INTERNATIONAL TAX TREATIES / National University of STS of Ukraine

The G8 and G20 mandated the Organization for Economic Co-operation and Development (OECD) to lead on the «base erosion and profit
shifting» (BEPS) process which aims to update the international tax system. In July 2013 the OECD, a grouping of 34 of the world’s richest
countries, was tasked with negotiating the new rules and launched an Action Plan on BEPS. There were identified 15 specific actions OECD
saw as necessary to equip governments with the domestic and international instruments to address various forms of tax dodging. The author
characterizes modern tendencies in the improvement of mechanism of counteracting improper use of double taxation treaties that have been
formulated in the process of realization of Action Plan on BEPS. Such tendencies determine the necessity to incude some new provisions in
OECD Model Tax Convention that is used by many countries as a source of interpretation of double taxation treaties: 1) limitation on benefits; 2)
general anti-avoidance rule; 3) special anti-avoidance rules. The analysis of remarks from critics on general anti-avoidance rule in treaty context is
also presented in the article. On this example the author demonstrates contradictory character of the proposed initiatives concerning Action Plan
on BEPS from the point of view that there is the necessity to provide with balance between taxpayers and state interests in the area of taxation.

Key words: international tax treaties, improper use of treaty norms, Organization for Economic Co-operation and Development, limitation of
access to treaty benefits.

HenanesxHe BHKOPHCTaHHS MIKHApPOIHHX IIOJATKOBHX
JIOTOBOPIB € HEraTUBHMM sBUIIEM. oro mommpeHHs npu-
3BOJMTHL O 3MEHIICHHS ITOJAaTKOBUX HaAXoMkeHb. OIliHKa
PO3MipiB TaKUX BTpAT € HAJI3BUYAMHO CKJIATHUM 3aBIAHHSIM.
[IpuunHa 11,Oro — HEOOXIAHICTH BIIMEXYBAaHHS BiJ BUIAJ-
KiB HaJIC)KHOTO BHUKOPHCTAaHHS MIDKHAPOJAHUX TTONATKOBHX
noroBopiB. Tum He menme, Kerpin MakI'ypan crnpoOyBaia

MiipaxyBaTd BTPaTH y TMOJATKOBUX HAIXODKCHHSIX s 12
JIeprKaB, 110 PO3BUBAIOTHCSI, BiJl HEHAIEKHOTO BUKOPHCTAHHS
iX JOTOBOpPIB NMPO YHUKHEHHS MOABIHHOTO OIOJATKYBAaHHS 3
Hinepnannamu. BoHu CKIIa[at0Th MOPIYHO ONN3BKO 554 MITH
€BpoO (3 sAkux 36,5 MIIH €BpO — BTpatu YKpainu). OCHOBHUM
(akTopoM TakuX BTpaT € nepeadadeHe JOrOBipHUMU HOpMa-
MU 3MCHILICHHS CTAaBOK IOJATKY B JepKaBi MpH 3/1HCHEHHI

220



IOpunraHmit HAYKOBHIA €IEKTPOHHUM KypHAT

BUIUIAT JUBIJICH/IIB 1 MPOLICHTIB JOYipHIMU KOMITAHISIMH Ha
KOPHCTD HIJIEpJIAaHJCHKUAX T.3B. KOMITQHIH-«IIOIITOBHX CKPH-
HbOK» [1]. 3Baxatouun Ha mio0aibHy (DiHAHCOBY KpHU3y Ta
BIJIMOBI/IHI HEraTWBHI HACHIJIKW MPAKTHUKH HEHAJIC)KHOTO BH-
KOpPHUCTaHHSI IOTOBIPHUX HOPM, B [111aHi 3aX0/1iB, MPUHHATOMY
y 3B’s3ky 3 gonosigio OECP «IIpo po3muBanHs 0a3u oOIo-
JATKyBaHHS Ta BUBEJCHHS MPHOYTKIB 3-11iJ] OMOAATKYBAHHSD
(mani — [Tnan 3axoxis BEPS), 3amo06iranus 3710BKHBaHHIO 110~
JIATKOBUMH JIOTOBOPAMH BHIIICHO SIK OKpEMHI Harpsim [2].

3HayHy yBary JOCIIHKSHHIO IIUTaHHSI 0OMEXEHHS TOCTY-
My JI0 JOTOBIPHUX MepeBar MPUIUISIN TakKi JTOCIIIHUKU SIK
M. Jlenr, . bepman, @. Boppero, K. Ban Paan, A. Kopnixkosa
Ta iH. Pa3oM 3 TMM, Ha Cy4acHOMY eTarli pO3BUTKY MiXKHAPO/I-
HO-TIPaBOBOTO CHIBPOOITHHIITBA Y cdepl OMoAaTKyBaHHs He-
JNOCTaTHBO IOCIHIDKEHUMH 3alMIIAl0ThCS 1HILIAaTHBH IIOTO
BJIOCKOHAJICHHSI MEXaHI3My Ha/IaHHs JOTOBIPHUX IE€PEBar, 3a-
IpOIOHOBaHI B paMkax [Inany 3axonis BEPS.

MeTo10 cTaTTi € XapaKTepUCTHKA CyYacHUX MPOIO3UILii
IIOJ0 BIOCKOHAJICHHSI MEXaHi3My OOMEeXeHHsI NMPAKTHKU He-
HAJISKHOTO BUKOPUCTAHHS JIOTOBOPIB PO YHUKHEHHSI MOBiM-
HOTO OIOJaTKyBaHHsI, 3anpornoHoBani B pamkax OECP ta Be-
JIUKOT JIBAIISITKH, 3 TOUKH 30pYy MIATPUMKH OalaHCy IHTepeciB
IUTATHUKIB MOJIATKIB Ta JICPKABH.

16 Bepechst 2014 poxy OECP onpwtioqamia nepuri peko-
MeHzanii B pamkax peanizauii [Tnany 3axonis BEPS, B T.u. i
11010 HEHAJIEXKHOTO BUKOPUCTAHHS JOTOBIPHUX HOPM Yy cdepi
OTIOIATKyBaHHs. BOHM oTprMaIi CBOE 3aKpiIIeHHS y IOTIOBi-
i «3aro0iraHHs HaJaHHIO JOTOBIPHUX MEpeBar 3a HeHAJICK-
HUX 00cTaBUH» Ta 00’ €HaHi y Tpu rpynu [3, c. 9]:

1. Po3poOka MOJIe/IbHUX JIOTOBIPHUX HOPM Ta PEKOMEH/1a-
LiH 1010 BHYTPILIHBOJEPKABHUX IIXOIB CTOCOBHO 3aro-
OiraHHs HaJaHHIO JOTOBIPHHX MepeBar 3a HEHAJICKHHX 00-
CTaBUH;

2. YTOUHEHHs MOJNOXKEHHS PO Te, 1110 MDKHAPOAHI oAaT-
KOBI1 JIOTOBOPHM HE MOBMHHI BUKOPHCTOBYBATHUCH SIK TaKi, 110
MIOPODKYIOTH MO/IBif{HE HEOTIOIATKYBaHHS;

3. BuzHaueHHsI (haKkTOPiB MOJATKOBOT MOJITHUKH, SIKi TIOBH-
HHI IPUIMATHCh 10 YBAry JepKaBaMu [IPU BUPILIICHH] MTATAH-
HS II0J0 YKJIAACHHS JOTOBOPY PO YHUKHEHHS TOABIHHOTO
OTIOJATKYBaHHS.

3HayHa YacTHHA PEKOMEHIalliil, 0COONNBO B paMKax Iep-
mwoi rpynu, chopMylibOBaHa y BUDISL 3MiH 10 MonenbHOT
noznatkoBoi koHBeHlii OECP Ta komenrapis 10 Hei. Bonu ma-
10Th PO3IIAIATHCH JIMIIE K MPOEKTH. IX OCTaTouHi penaxiii
Oy/1yTh 3anporoHoBaHi y BepecHi 2015 poky.

3BakalouM Ha MIMPOKE BH3HAHHS POJII 3ralaHuX OKY-
MmeHTiB OECP sk [pkeperna TIyMadeHHs Ta epIIOOCHOBH IS
pO3pOOKH JieprkaBaMH TEKCTIB BIACHHUX JIOTOBOPIB MPO YHUK-
HEeHHS MOABIHHOTO OMONATKyBaHHS, BU3HAYUMO KIFOYOBI HO-
BOBBEJICHHS I[0/I0 BHECEHHSI 3MiH Ta IONIOBHEHB JI0 BiJIIOBII-
HUX MDKHAPOJHUX MOJATKOBHUX JOTOBOPIB:

I. IIpononyeTncst BKIoYUTH B MOJIeNIbHY MOJATKOBY KOH-
BeH1ito OECP mnosnoxeHHs po 0OMEXEHHSI OCTYIy 110 J0-
roBipuux nepesar (limitation of benefits clause) 3a 3pa3zkom
Horo aHasnora, sKuil mupoko BUKopuctoByeThest B CHIA e 3
1980-x pokiB (cT. 22 MozaenbHo1 nonarkoBoi koueeH1ii CIIIA
y penakiii 2006 poky). Take MONIOKEHHS TPOIIOHYETHCS BH-
KOPHUCTOBYBaTH B SIKOCTI CHEUiaIbHOT HOPMH, CIIPSIMOBAHOT
Ha TMPOTHIII0 MOUIMPEHHIO MPAKTHKU IOTOBIPHOTO IIOMIHTY.
Baprto 3ayBaxkuTH, 110 (QYHKIIOHATbHE MPU3HAYCHHS HiTKO
o0Mexye 1 cepy 3acTOCyBaHHS — MOJOKEHHS PO OOMEKEH-
HS TOCTYIy IO JOTOBIPHUX IIepeBar HaBpsJ UM MOXKE BHKO-
PHCTOBYBATHCH JJISI IPOTUIT 1HIIAM (OpMaM HEHAJIEKHOTO
BUKOPUCTaHHS JIOTOBIpHUX HOPM [3, ¢. 23].

BinnosigHa HOpMa cTaHOBUTH 0000 Halip 00’ €KTUBHHX,
MEXaHIYHHUX TECTIB, SIKi 3aCTOCOBYIOTHCS JI0 IUIATHUKA MOJAT-
KiB. JIocTyn 0 OTOBIpHUX TepeBar HaIa€ThCsI TUIATHHUKY T10-
JIaTKIB 3a BIAMOBIIHOCTI OZIHOMY 3 TaKUX KPUTEPIiB:

1) Bumora mozno nepeOyBanHs akiiii B 00iry Ha ¢oHI0-
BUX OipKax: OCHOBHHII KJIaC aKIliii KOMIIaHIT Mae pPeryispHO
nepeOyBat B 00iry Ha (oHIoBHX Oipskax abo K I’ ATACCAT

BIJICOTKIB TOJIOCIB 1 BAPTOCTI aKIIii MPSIMO YM OMOCEPEIKOBa-
HO HAJIGKHUTh I1'SITH YW MEHIIe 0co0aM, akKIil sIKHX, B CBOIO
gepry, mepeOyBaroTs B 00iry Ha poHIOBHX Oipkax.

2) Bumora miono 30epexeHHst 0a3u ONOAATKYBaHHS Ta
BJIACHOCTI: HE MEHILIE 1T’ ITACCATH BiJICOTKIB TOJIOCIB Ta aKIii
KOMIIaHii HaJIeKHUTh 0co0aMm, sIKi € pe3uJCHTaMH Tiel K Jiep-
JKaBH, IO W BiIIOBIHA KOMIIAHis, Ta MAIOTh JOCTYI JI0 JIO-
TOBIpHHX TI€pEeBar, MpH IIbOMY JIHIIEe MEHIIE T ATACCATH Bij-
COTKIB BaJIOBUX JOXO/IIB KOMIIaHii HAJCKUTH 0co0aM, sIKi HE €
PE3UICHTaMH B JKOJIHIN 3 IOTOBIPHUX JICPIKaB.

3) Bumora miomo akTHBHOI TOCIOIAPCHKOT JIiSIBHOCTI:
PE3UICHT OHI€T TOTOBIPHOT A€PIKABHU 3MIHCHIOE aKTUBHY T'OC-
HOApChbKy IiSUIbHICTD Ha ii TepuTOpii Ta OTpUMYy€E TOXOOH 3
IHIIOT JIOTOBIPHOI JIEp)KaBH, SIKIIIO BOHM TIOB’SI3aHi 3 TAKOO
IISUTBHICTIO.

4) Bumora miono oTpuMaHHs MOXiJHUX nepesar: 95 Bif-
COTKIB T0JIOCIB Ta BapTOCTi akLili KoMHaHii HajexaTb Hps-
MO Y{ OIOCEPEIKOBAHO CEMH YHM MEHIIE 0codaM, sKi € T.3B.
«EKBIBAJICHTHIMH BHTOIOHaOyBauamm». [lomaTkoBa yMoBa:
IHIIMMHU 0co0aMH MO)Ke HaOyBaTHCh YU OTPUMYBAaTHUCh MEH-
11e II’SITAECATH BiICOTKIB BaJIOBOIO 10XOAY KoMmaHii y dopmi
IUIATEeXKIB, AKI MiUIATalOTh BUPAXYBaHHIO B LIIAX ONOJATKY-
BaHHSI 3TIHO BiJIMOBITHUX TOTOBIPHUX HOPM.

TTOHATTS «eKBiBaJICHTHHX BUTOIOHA0YBadiB» BHMAarae Jio-
JTATKOBOTO TMOsICHEHHs. Taki 0coO0M MaroTh BiJIIOBIZATH JBOM
KPUTEPIsM:

a) BOHHU € HEPE3UJICHTAMH, SIKi MaJId O JJOCTYI JI0 aHAJo-
TIYHHX JOTOBIPHMX MepeBar Mpu 3BEpHEHHI IO JOTOBOPY MPO
YHUKHEHHSI TIOJBIITHOTO OMOJATKYBAaHHS MK CBOEIO JepikKa-
BOIO PE3UJICHTCTBA Ta JIEP>KaBOIO JLKEpeia;

0) y BMIIQJIKy JIUBIJCHIB, MPOIICHTIB Ta POSIITI CTaBKa
OIOIaTKyBaHHA Mae OyTH MIOHAMMEHIIE TAaKOIO K HU3BKOIO
3TiIHO JIOTOBOPY MK J€PXKABOIO PE3UACHTCTBA Ta JEPIKABOIO
JDKEpera, 110 1 3TiHO IOTOBOpY MIX JiepkaBoro Oe3rnocepe-
HBOTO OTPUMYBaua JOXOLY Ta AEPHKABOIO JKepea.

II. MexaniuHa npupoaa TecTiB, nepea0aueHUX MOJ0KEH-
HSIM TIPO 0OMEXEHHS TOCTYITY JI0 JOTOBIPHUX IepeBar, 3yMOB-
o€ Horo oOMexxeHicTh K 3ac00y 3ano0iraHHs HEHAJIEKHOIO
BUKOPHCTaHHS HOTOBIpHUX HOPM. 3 1€l mpudnHHu OyI10 3ampo-
IIOHOBAHO JOTIOBHEHHS Y BUIVISIII 3arajIbHOTO MIOJIOXKEHHS ITPO
3aro0iraHHsl YHHUKHEHHIO Bij omojgarkyBaHHs (general anti-
avoidance rule). Bono cdopmymsoBane Takum umHOM: «He-
3BaYKArOYM Ha iHIII rojokeHHs wiei KoHBeHuii, nepesara 3a
niero KoHnBeHIii€ro He OBHHHA HaAaBaTHUCh CTOCOBHO IEBHOTO
JIOXOJIy UM KalliTaily, sSKIIO, MPUAMAYH 10 YBaru yci HeoO-
XiHI (pakTh Ta 00CTaBHHU, OOIPYHTOBAHUM € BHCHOBOK IPO
Te, 110 HAJIaHHS TAKOi IepeBark CTajo OHIEI0 3 OCHOBHHX Lli-
et OyIb-sKOi YrOIy YM TPAHCAKIIil, siKa Majia 0e3MocepeHiM
YH OIOCEPEIKOBAaHNM HACIIJKOM TaKy IHepeBary, 3a BHUKIIO-
YEeHHSIM BUIAJIKIB, KOJTH Oyle BU3HAYEHO, IO HAJIAHHS TaKol
repeBary 3a BiAMOBITHMX OOCTaBMH BiJIOBIZaTUME 00’ €KTY
Ta IIJISIM BIAMOBIAHKUX TOJNOKEHb 11iel Konpenii» [3, ¢. 66].

1I1. [Tiro nmonoskeHb mpo 0OMEXEHHS JOCTYITY JI0 IOTOBIPHHUX
repeBar Ta Npo 3aro0iraHHs YHUKHEHHIO Bil ONOJATKYBAaHHS
PEKOMEH/TYEThCS IOTIOBHUTH CIICLIaIbHUIMU HOPMaMH, CIIPSIMO-
BaHMMH Ha OOMEKEHHSI MPAKTUKH BUKOPUCTAHHS OKPEMHX BUIIIB
CXeM YHUKHECHHS Bif orofarKyBaHHs. [IepeBara Takux HOpM — y
YITKOCTI Ta 3pO3yMIJIOCTI X BUMOT SIK JUIsl TUIATHUKIB TIOJIATKIB,
TaK 1 JUIsl KOMIIETEHTHHX OpraHiB JIOTOBIpHMX CTOpiH. Hampu-
KJIaJ1, TaKi pekoMeH alii nepeadayeHi 3 METOr0 3aro0iraHHs 3710~
BKMBAHHIO y BHIAJIKY MOCTIHHUX TPEICTABHUIITB PE3H/ICHTIB
JIOTOBIPHHUX JICpPrKaB, PO3TAIIOBAHUX Y TPETIX JepKaBax.

Ha nymky aBTOpiB 3arpONOHOBAaHHX 3MiH, BOHH € BiJIO-
OpakeHHSM 3araJlbHOro BU3HAHHS HEOOXIJHOCTI BIOCKOHA-
JIeHHs noJokeHb MozenbHoi noparkoBoi kouBeHii OECP Ta
KoMeHTapiB 10 Hel. OfHaK 91 CIPUSATUMYTh BOHH MiATPUMaH-
HIO 0allaHCy IHTEPECiB TUIATHUKIB MOJATKIB Ta KOMIIETEHTHHX
OpraHiB JIOroBipHUX AepxaB? OnHO3HAYHOI BIANOBiAI IMOKH
0 HeMae. Y IIbOMY KOHTEKCTI 0COOIMBY KPUTUKY BUKIMKAE
HPOIO3HUIIIS IIOAO 3aPOBAHKEHHS 3arajJbHOi HOPMU IIPO 3a-
o0IraHHs] YHUKHEHHIO BiJI OMOJIATKYBaHHSI:
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1. ®opmyItOBaHHSI BiIIOBIHOTO TOJIOKEHHS PO 3ario-
OiraHHsl YHUKHEHHIO BiJ] OIIOJAaTKYBaHHS € HEYITKUMH, 10 HEe
BIJINIOBiZla€ BUMOraM BU3HAYECHOCTI Ta repeadauyyBaHOCTI Ha-
CHIJIKIB peajtizallii JOroBipHUX HOPM.

3anponoHoBaHa peaakilisi BiMOBITHOTO IMOJOXEHHS BHU-
KOPHCTOBYE TaKi CIIOBOCIIONYYEHHS SIK «OOIPYHTOBaHHUM € BH-
CHOBOK» (reasonable to conclude) abo «omHi€r0 3 OCHOBHHX
uineit» (one of the principal purposes). Pazom 3 TuM, ix 3micT
11030aBJICHUH YITKOCTI Ta BU3HAYCHOCTI, 1110 MOXE MPU3BECTH
10 BUHUKHEHHSI JIOAaTKOBOTO HABAHTAKEHHS JUIS IUIATHUKIB
MOJIaTKIB Ta TOCHJIIOBATH CYMHIBU y Tepea0adyBaHOCTI pe-
3y/lbTaTiB BHKOPUCTAHHS BIIMOBITHOTO TMOMOXKEHHS. AJDKE
HECKJIaJHO YSIBUTH CHUTYallilo, B SIKiil IUIATHUK MOAATKY 3i-
HITOBXHETHCS 3 Cy0 €KTUBI3MOM IPH BU3HAYCHHI TOTO, HAIIPH-
KJIa]1, [0 € OCHOBHOIO LIJUTIO TOTO YH 1HIIOTO KPOKY TIATHUKA
MOJIaTKIB Y KOHKPETHOMY BHIIAJIKY, & IO — Hi.

Tum He Menme, excrneptu OECP nepekonani: «He e
000B’S3KOBHM 3HAXO/KCHHS MEPEKOHJIMBUX JO0Ka3iB HaMipy
0CO0M CTOCOBHO YTOJIY UM TPAHCAKILii, ajie, MICJIs POBEIACHHS
00’€KTHBHOTO aHAIII3Y BiIIOBITHUX (DaKTiB Ta 0OCTABUH, Ma€e
OyTH OOIPYHTOBAaHMM BHMCHOBOK IIPO T€, L0 OJHI€I0 3 OCHO-
BHHUX IIJICH Yroiu 4 TpaHCaKIii € OTpUMaHHS JOTOBIPHHUX
nepeBar» [3, c. 69].

3 1X TOYKOIO 30py KaTerOPHYHO HE MOTOMKYIOTHCS (axiB-
ui BusinessEurope — oprauizauii, sika IIpeicTaBise IHTEPeCU
0i3Hec Kin 3 34-X €BpONEHCHKUX AepKaB. BoHM BBaXalOTh, 1110
MOJIATKOBI OpraH MOBHUHHI HE POOUTH OOTPYHTOBaHI BUCHO-
BKH, a JIOBOJIUTH T€, III0 CaMe OCHOBHOIO LIULTIO (a HE OJHIEI0
3 LiJIel) € OTpUMaHHs JOroBipHUX Hepesar [4, c. 94-95].

2. HagmipHo mmpoka cdepa il MOJOKEHHS IPO 3aro-
OiraHHs YHHKHCHHIO BiJl OTIOJIATKYBaHHS y MOEJHAHHI 3 BiJ-
CYTHICTIO 3aKJIaJICHUX B HOTO 00’ €KTHBHUX KPHUTEPIIB ITOPO-
JDKyBaTUMe HeOe3IeKy OOMEKEHHsI TOCTYIY A0 JOTOBIPHHX
nepeBar HaBiTh 3a BiICYTHOCTI HEHAJCKHOTO BUKOPHCTAHHS
JIOTOBIPHUX HOPM SIK TaKOTO.

IIpodecop Maiiki Jlenr 3a3navae: «HaBiTh AKIIO [TATHUK
MO/IaTKIB 3MOXKE YCIIIIHO JIOBECTH HASBHICTh HETIOJATKOBOTO
MOTHUBY B SIKOCTI OCHOBHOI 11iJIi, IIbOr0 BCE PiBHO Oyzae Heo-
CTaTHBO, 3BAKAIOUH HA TE, III0 MAE ICHYBATH KiJlbKa OCHOBHHX
nijied mpu 3aiiicHeHHi omepanii» [S5, c¢. 659]. AnanoriuHa
KPHUTHKA JIYHA€E 1 3 OOKY MPEJCTaBHUKIB IIATHHUKIB MO/IATKIB,
30kpeMa, Kondenepauii npomucioBocti Ta poOOTONABIIB
Hinepnannis. Bonu BBakaroTh, 110 BUMOTH 3arajibHOTO TIO-
JIOKEHHSI TIPO 3aro0iraHHsl YHUKHEHHIO BiJl OTTOJIATKyBaHHS B
CyJacHil pefakiii € 3aHaTO IMHUPOKUMH Ta BHACIIIOK IIOTO
MOXKYTh HETaTHBHO BIUIMBATH HA 3BHYAHHY MPAKTHKY TOCIO-
JapchKol JisibHOCTI [4, ¢. 153].

3. OnHOYacHE BUKOPUCTAHHS MOJOKEHb MPO OOMEKEH-
Hs JOCTYIy 10 JOTOBIPHHX IepeBar Ta Mpo 3armoliraHHs
YHHUKHEHHIO BiJI OIIOJIATKYBAHHS € 3aHAJTO OOTSDKIMBHM 1 HE
crpusie peasizalii OCHOBHOI 11iji JOrOBOPIiB PO YHUKHEHHS
HOJBIHOTO OMNOAATKYBaHHS («CHPHUSHHA Yepe3 YCyHEHHs
MIXXHAPOJIHOTO MOJIBIFTHOTO OMOAATKYBaHHs OOMiHY TOBapaMH
1 IOCITyraMu, pyXy KaritaiiB Ta ocio» [6, c. 59]).

IpencraBuuku JJopaadoro koMitety Gi3Hecy Ta MpOMHUC-
noBocti pu OECP BBaxaroTh, 1110 BiAMOBIIHI MOJIOKECHHS
MMOBHHHI BUKOPHCTOBYBATHC JIMIIIC SIK aJIbTCPHATHBHI BapiaH-
TH, ajie B JKOIHOMY BHIIQJKy HE pa3oM. 3a iHIIOTO IMiAXOMy
iX OIHOYACHE BUKOPUCTAHHS Yy TOEJHAHHI IIe i 3 CIeliaib-
HUMH HOPMaMH, CIIPSIMOBAHHMH Ha 3aM00iraHHs YHUKHEHHIO
BiJl OTIOJIaTKyBaHHS, MATUME HACIIIJOK 3pDOCTAHHS CKJIaTHOCTI,

BUTPATHOCTI Ta HEBU3HAYCHOCTI MEXaHI3My IOCTYIY 10 J0-
roBipHUX nieperar [4, c. 3].

4. CyuacHa peJakiiisi HOJIOKEHHS [IPO 3a00iraHHs YHUK-
HEHHIO BiJl OMIOIaTKYBAHHS HE Bi/IMOBIZIa€ BUKOPHCTOBYBAHUM
€C nixxonaM 100 MOMIOHNX 3aXO0AIB MPOTUAIT HEHAJICKHIH
MOBE/IiHIII 3 OOKY TUIATHUKIB MOJIATKIB.

V crpaBi Tenoapk Cyx €C 3a3nHauuB: «/list mpuHIUITYy 3200-
POHHU 3IIOBKHBAHHS MpaBaMK MMOBUHHA MaTH HACIIIKOM 3a00-
POHY HOBHICTIO ITYYHHX YTO (arrangements), siki He BinoOpa-
JKAKOTh CKOHOMIUHY pEalibHICTh Ta YKJIaJeHI 3 €IuHOI0 (sole)
METOI0 OTPUMAHHS BiMOBITHUX IOJATKOBHX TepeBar (mapa-
rpad 51) [7]. ¥V mbomy Bunanky Cyn €C crnupaerscs Ha aBa
OCHOBHI KpUTEpii — «IUITyYHUH XapakTep» Ta «eAUHA METay.
Moni6uuit miaxing Cyn €C npakrukye 3 2006 poky, konu 0yno
BUHECEeHe pinteHHs 1o crpasi Xamidake (C-255/02, naparpapu
74 ta 75) [8]. Ananoriuni kpuTepii Oynu 3a03U4eH], 30KpeMa,
1 €sponeiicpkoro Komiciero mpu po3poOlLi BIaCHOIO BapiaHTy
MIOJIOXKEHHSI PO 3aro0iraHHs YHUKHEHHIO BiJI OIOJATKyBaH-
HSI, 3alPOIIOHOBAHOTO JiepyKaBaM-WICHAM JI0 BHUKOPHUCTAHHS
JUTSL TIPOTHUIIT arpecCUBHOMY TIOJIATKOBOMY IIaHYBaHHIO (1. 4.2
Pexomennanii Komicii €C 1010 arpecuBHOro MojaTkoBOrO
ruianyBanHst) [9]. OueBHIHO, IO KpUTEPIi, 3aKiIaAeH] B MiIXia
Cyny €C ta €poneiicbkoi Komicii, € By)K4MMH Ta iIMOBIpPHO
00’exTHUBHINIMMH, TOpiBHAHO 3 migxomom OECP momo mo-
JIOKEHHsI TPO 3armo0iraHHs YHUKHEHHIO Bifl OMOAATKYBAHHSL.
CymniBu y cymicHocti niaxonis OECP ta €C y BianoigHoMy
KOHTEKCTI BUCIIOBITIOBAIH NPEACTAaBHUKN DpaHITy3bKO1 acolli-
arii mpuBarHux mianpuemcTs, BusinessEurope, Kondenepariii
IIpOMHUCIIOBOCTI Ta podoronasuis Hineprannis, Kondenepauit
HIBE/ICHKUX MiANPUEMCTB [4, . 36, 95, 145, 165].

5. CxyafiHiCTh Ta HEOAHO3HAYHICTH BUMOT IIOJIO’KCHHS
Mpo 3ano0iraHHs YHUKHEHHIO BiJl OTOJATKYBaHHS BHMAarae
HasIBHOCTI €()EKTHBHOTO Ta MIBUIKOTO MEXaHi3My BHPIILICHHS
CIIOPiB 3 MOXKJIMBICTIO apOITPaXKHOTO BPETy/IIOBAaHHS.

3anpoBaHKEHHS MOAI0HUX MEXaHI3MIB JI03BOJHTH ITi/IBH-
LIMTH PiBEHb 3aXHUIICHOCTI TUIATHUKIB MOJATKIB BiJl HaaMIip-
HOTO THCKY 3 OOKY KOHTPOJIOIOYHX opraHiB. OnocepeakoBa-
HUM MiJTBEP/KSHHSIM [bOMY MOXE BBa)XKaTHUCh MiJTPHUMKA
Takoi npono3uuii 3 6oky Jopaguoro komitery Oi3Hecy Ta
npomucioBocti mpu OECP Ta Paan CIIA nnst Mi>kHapoiHOTO
6i3Hecy [4, c. 3, 530]. Pa3om 3 TiM, no/i0OHI IHCTPYMEHTH HE €
rnaHaneero. 30Kkpema, Bxe 3ragyBanuii Maiiki JIenr BinMivae,
10 OTPUMAaHE TUIATHUKOM IMOJAATKIB 3 BUKOPHCTAHHIM TaKHUX
MEXaHi3MiB O3UTHBHE BUPILICHHS CIIOPY B OJJHOMY BHUIIAJIKy
JIAJICKO HE TapaHTye TOTO, 10 3a aHAJIOTIYHUX OOCTaBHH BiH
3MOXKE JIOCSITTH TOTO XK PE3yNbTarTy, aje MpH TIIyMadeHHI HOpM
IHIIMX JOTOBOPIB MPO YHUKHEHHSI MOIBIITHOTO OMOAATKYBaH-
Hi [5, ¢. 660].

OTrxe, Benuka nBaausrka ra OECP B pamkax peamizaiii
ITnany 3axoniB BEPS 31iiicHIOIOTE HACTYI Y TPHOX HANpsiMax
Ha MPaKTHKy HEHAJIEKHOTO BUKOPUCTAHHS HOPM JOrOBOPIB
PO YHUKHEHHS MOJBiiHOr0 onozxarkysanHs. IIpoBinHa poib
y 1IbOMY KOHTEKCTI BiJ[Be/IcHa BHECEHHIO 3MiH 10 MozenbHOT
nonarkoBoi kouBeHiii OECP ta komeHTapiB 10 Hel. Jlo Takux
3MiH BiTHOCSITHCS, 30KpeMa, 3alPOBaKSHHSI TOJIOKESHHS PO
O0OME)KEHHS TOCTYIyY 10 JOTOBIPHHUX IMEpeBar Ta MOJOKESHHS
npo 3arno0iraHHs YHHKHEHHIO BiJ OomojatrkyBaHHs. PazoMm 3
THM, 1X CKIIQJIHICTh Ta HEOIHO3HAUHICTh 3 TOYKH 30py 3a0e3-
reueHHs OajlaHCy IHTEPECiB TUIATHUKIB TOJAATKIB Ta KOHTP-
OJTFOIOYMX OPTaHiB 3yMOBITIOIOTh JIOIITbHICTh MPOBEICHHSI T10-
JAIIBIIOT pOOOTH HaJl iX BIOCKOHAJICHHSM.
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ITPABOBA YYACTbD IHTEPIIOJTY
B MI'KHAPOAHUX KPUMIHAJIBHO-ITPABOBUX BIZTHOCUHAX

Croasipebkuii O.B.,
K.10.H., JOLEHT, J0IeHT Kadepn MiZKHAPOIHOIO NpaBa

Jlvgiscokuii HayionanbHul yrnigepcumem imeri leana @Ppanka

Y cTatTi gocnimkyTbes 0cobnMBOCTI NPaBOBOI y4acTi IHTepnony B MiXKHapOAHMX KpUMiHaINbHO-NPaBOBKX BigHOCKHaxX. BusHayaeTtbes cne-
umdika [iSNbHOCTI Oro OCHOBHMX OpraHiB y cdepi koopauHaLlii 3ycurb AepKaB LWOAO NpoTvaii MiXKHApOAHiv 3N0YMHHOCTI. AHani3yloTbCst OCHO-
BHi Hopmu CTatyTy IHTeprnony B 3a3HayeHin cdepi.

KntouoBi cnoBa: npaBoBa y4acTb, IHTepnon, MixkHapoaHi KpUMiHanNbHO-NPaBOBI BiZHOCUHU, MPOTUAISA, 3MOYUHHICTb.

Cronsipckuint O.B. / MPABOBOE YYACTWE UHTEPMOJIA B MEXOYHAPOLHBLIX YIONOBHO-MPABOBLIX OTHOLWEHUAX / JlbBOBCKMI
HauuoHanbHbI yHrBepcuTteT um. . ®paxko, YkpanHa

B craTbe uccnenytoTcs 0cobeHHOCTM NPaBoBOro yyYacTust MIHTepnona B MexayHapoaHbIX YronoBHO-MPaBOBbLIX OTHoLeHUsIX. Onpeaensiercs
cneuunduka AesTENbHOCTU €ro OCHOBHBIX OPraHoB B cdhepe KOOPAVHALMM YCUIWIA roCyAapCTB Mo NPOTUBOAEVCTBUIO MEXAYHaPOAHOW NpecTyn-
HOCTUW. AHanNM3npyTCA OCHOBHbIE HOPMbI YCTaBa MHTepnona B yka3aHHoON cdepe.

KntoueBble cnoBa: npaBoBoe y4acTue, VIHTepnon, MexayHapoaHble YrorloBHO-NPaBOBbIE OTHOLLEHWS, MPOTUBOAENCTBME, NPECTYMHOCTb.

Stolyarskiy O.V. / LEGAL PART OF THE INTERPOL INTERNATIONAL CRIMINAL LAW RELATIONS / Lviv national University.
I. Franko, Ukraine

This article examines the peculiarities of legal participation of Interpol in international legal relations. Is determined by the specifics of its main
bodies in the sphere of coordination of States efforts to combat international crime. Analyse the main provisions of the articles of Interpol in this
area.

Interpol is one of the leading specialized international organizations in the fight against crime. This body, created at the initiative of the
police structures, has become a unique education that enables the international community to combat crime and ensure the rights of man and
citizen. The Supreme body of the Interpol General Assembly, which consists of delegations of member States and meets every three years. The
General Assembly elects the governing body with a narrow mandate and a more narrow composition — the Executive Committee, headed by
the President. Permanent working body of the organization is the General Secretariat, which is headed by the Secretary General. However, in
the Interpol system is the body, the like of which is not in the structure of other international organizations such as the National Central Bureau,
acting in police systems of the participating countries and is simultaneously structural units of Interpol. The final link of the structure of Interpol
has consultants (advisors).

The General Assembly is the Supreme body of the International criminal police organization. Each member country of Interpol directs the
General Assembly delegation, the quantitative composition which is nowhere specified. Dopolnuvanje Committee — an elected body of the Inter-
national criminal police organization, which in the period between sessions of the General Assembly carries out all its functions under the Charter.
The Executive Committee monitors the implementation of recommendations of the General Assembly, the Secretary-General supervises and
prepares the agenda of the regular session of the General Assembly. The Executive Committee consists of a President, four Vice-presidents
and nine delegates. The General Secretariat is a permanent service of Interpol. According to Art. 26 of the Charter of the organization of the
General Secretariat monitors the implementation of decisions of the General Assembly and the Executive Committee. The General Secretariat
is the international center of struggle and crime, and acts as a specialized and information center. It makes permanent the authority on behalf of
the organization and liaise with national and international bodies and institutions. The main part of the work rests with the General Secretariat.
He liaises with national and international bodies and institutions, and promoted through the National Central Bureau of the police investigations.

The General Secretariat prepares and issues all publications of Interpol. In addition, he assumes the duties of the working machine during
the session of the General Assembly, the meetings of the Executive Committee, of all commissions and committees. General Secretariat of the
planning work for the next year and supports direct and constant contact with the President of the organization. The General Secretariat consists
of the Secretary-General, administrative and technical staff and specialists who perform the daily duties of the organization. The Secretary-
General directs all activities of the General Secretariat. He is the initiator of drawing up the agenda of the session of the General Assembly or the
Executive Committee, the establishment of commissions and committees. The General Secretariat collects information about the perpetrators
of international crimes and crimes with an international element, leads quickly-reference filing, coordinating internationally wanted criminals, and
actions of different countries to solve crimes, prepares and publishes the publication of Interpol. So, Interpol is an important form of cooperation
among States in combating crimes of an international character. For participation of Interpol in the fight against these crimes need fixing their part
in Conventions and agreement States to cooperate with the International criminal police organization, that is, strict adherence to the universally
recognized principle of modern international law — the principle of respect for state sovereignty.

Key words: legal participation, Interpol, international criminal law relations, fighting, crime.
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