IOpuanunmnii HayKOBUH €1EKTPOHHUHN KypHAI

YAK 342.1

BACKGROUND PRINCIPLES OF CODIFICATION OF ADMINISTRATIVE LAW
NOTES TO SCIENTIFIC DISCUSSION

BUXIJIHI 3ACA/IA KOJU®IKALIT AZIMIHICTPATUBHOT'O ITPABA:
HOTATKH 10 HAYKOBOI JIUCKYCII

Melnyk R.S.,

Doctor of Law,

Senior Researcher

Professor of Administrative Law

Kyiv National University Taras Shevchenko
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CTaTTio MPUCBAYEHO BM3HAYEHHIO nepedymoB koaudikaLii aaMiHiCTpaTMBHOrO npasa. ABTOPOM 0Br'pyHTOBYETHCA AyMKa Npo Te, Lo BU-
3HAYEHHS HaNpsIMKIB Ta 0bcsAry koaudikauii agmiHicTpaTyBHOrO npasa Moxe ByTu 3AiicHeHo nuLwe nicns pecopMyBaHHS CUCTEMU aaMiHicTpa-
TUBHOTO NpaBa YKpaiHW. Y CTaTTi BUCMOBIIOIOTLCA NOMAAM Ha 3MICT CUCTEMU aAMIHICTPaTUBHOIO Npasa Ta, BiAnoBigHO, HA MOXIUBI HANPSMKM

KoaudikaLii HOpM OCTaHHBLOTO.

KnrouoBi cnoBa: agmiHicTpatnBHe npaso, kogudikalis, cuctema, nigranysb npaea, iIHCTUTYT nNpaea.

CTaTbsi MOCBSILLEHA ONPeaeneHnto NPeanocbiok KoaMpUKaLmu agMUHUCTPATMBHOTO NpaBa. ABTOPOM 0GOCHOBBLIBAETCS MbICIb O TOM, YTO
onpegerneHve HanpasneHuii 1 oGbema koaudrkaLmm aaMUHUCTPATUBHOIO NpaBa MOXET BbiTh OCYLLECTBIIEHO TOMBKO Nocne pechopMupoBaHus
cucTeMbl adMUHMCTPATVBHOIO NpaBa YkpauHbl. B cTaTbe BbickasbiBalOTCS B3rMsAbl HA COAEPXKaHWe CUCTEMbI aAMUHIUCTPATUBHOTO NpaBa, U, Co-
OTBETCTBEHHO, Ha BO3MOXHbIE HanpaBneHns Koaudukaumum HopM NocrneaHero.

KntoueBble cnoBa: agMMHUCTPATMBHOE NPaBo, KoauguKaLums, cuctema, nogoTpacsb npasa, MHCTUTYT npasa.

The issue of codification of administrative law, which
union of its rules, centered in the legal customs, judicial deci-
sions and legal acts of various legal effect within individual
codified acts is extremely important and almost necessary for
Ukrainian state. This is primarily due to the large number of
normative material is preferably in the form of ad hoc, which
makes its study and application.

It should be noted that the issue of codification of admin-
istrative law (legislation) from time to time quite actively dis-
cussed in the pages of scientific papers. Thus, in recent times
over issues referred Meanwhile or less worked by such schol-
ars as V.B. Aver’yanov, Y.P. Bytyak, 1. Gritsenko, T. Kolo-
moets, T. Komzyuk, A.M. Shkolyk and others. Analysis of the
work these authors shows that they are usually concentrated
their attention on finding answers to questions or directions
codification of administrative law (legislation) or the codifica-
tion of the individual institutions, such as the codification of
the institute administrative proceedings, institute administra-
tive enforcement or institute administrative process . Note that
similar approaches to solve the said problems in general are
possible and appropriate. However, while they are somewhat
limited because the authors avoid the formation of the concept
of codification work, do not define the criteria on which should
be ordering rules of administrative law. In other words, pro-
posals for the creation of a code formulated quite often based
on common sense, which, in our opinion, may not always, be
enough.

Given that the main aim of this paper is to develop the
theoretical foundations needed to determine trends and codi-
fication of administrative law that, in our opinion, should be
made in the light of a critical view of the current system of
administrative law.

The system of national administrative law at all times, its
existence was not different structural and logical construction,
which has been largely due to the large number of administra-
tive law. Quite revealing in connection with the above words
appear V. Levitskoho that during the development of adminis-
trative law, wrote that this discipline expand to the size of En-
cyclopedia of Social Sciences, the content of which is such a
mass of heterogeneous material, its study is beyond the power

of one person [ 1, p. 15-16]. A similar situation was also char-
acteristic for the Soviet administrative law, which, as rightly
put it in 1927, Professor Karaj-spark, started to become syn-
onymous with Soviet law in general [2, p. 22]. In the following
days the situation with the scope of the array a complicated
administrative law, which was associated with the expansion
of social relations that are governed by this branch of law.

In view of the science to the question of how and what
the rules of administrative law should be codified. Attempts
to solve this problem, taking into account the Administrative
Code of the Ukrainian SSR and the legislation on adminis-
trative offenses, limited only systematization of rules of ad-
ministrative responsibility. However, this was only one of the
ways codifications of administrative law. As for the others, the
consensus on this issue among jurists were observed and ex-
pressed about this proposal did not look too convincing and
reasonable. For example, it was suggested the possibility of
codification of administrative law for certain sub-industries
or institutions of administrative law, which attributed, in par-
ticular, institute legal status and guarantees the rights and
freedoms of citizens and provision of services in public ad-
ministration and institute procedures to ensure the rights and
freedoms of citizens in governance. These institutions, there-
fore, they should be incorporated within the individual codes
[3, p. 153, 154].

Analyzing suggested, we would like to ask a few ques-
tions of the authors. The first, regarding the possible names of
codified acts. The second, the differences between the above-
mentioned institutions, which, in our opinion, are identical in
content, since the implementation and protection of human
rights, including in the form of services, always occurs within
a formal procedure that is covered by the Institute of Admin-
istrative Procedure.

The presence of such proposals can only be explained by
unsystematic approach to the system of administrative law.

The truth is the fact that the vast majority of Ukrainian
norms of law — it is the rules of administrative law. It may
be difficult to understand just by reviewing existing regula-
tions, but it is quite apparent when viewed through the prism
of administrative law relevant content textbooks. Of the public
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management of the economy, social life, law enforcement, en-
vironmental protection, etc. — these are the areas that fall under
the regulatory influence of norms of administrative law.

This state of affairs makes the existence of a considerable
number of problems, chief among which is the absence of at
least any differentiation of administrative law, especially those
that make up the contents of the Special Section of Adminis-
trative Law. The existing approach to the division of special
areas depending on the government no principal does not mat-
ter because it cannot achieve the required level of differentia-
tion of these rules.

As a result, we have thousands of regulations, hundreds of
thousands of legal rules that are combined within the concept
of «administrative law», the study of which is now not able to
have three persons, not to mention one. Given this, and given
the content set to discuss the issue, I have a question: what,
in fact, which is exactly what these thousands of law shall be
subject to codification? On what basis, given that the criteria
are selected wake those that have to make the content relevant
codes? And that actually codes should wake produced?

In my opinion, the answer to these questions is a prereq-
uisite for starting discussion on codification of administrative
law. However, in order to do this, you see, and not just see but
actually create a theoretical level, a new system of administra-
tive law that would solve at least two important tasks:

1) to the differentiation of administrative law;

2) withdraw beyond the administrative law the legal entity
that is distinct areas of law that have no relation to administra-
tive law.

Speaking about the current state of administrative law,
can agree with the opinion expressed in the literature that it
has neosocialist view, which is actually a continuation of the
Soviet administrative law. The difference between these sys-
tems is only in that the former are supplemented by new legal
institutions (Institute of Administrative Procedure, institute
administrative services, etc.), but such a system of adminis-
trative law cannot meet the current needs in the regulation of
administrative legal relations.

The result is that the issue of codification of administrative
law developed mainly in the direction and with the same sce-
nario that existed in Soviet times. Have we gone much further
than our predecessors, when speaking of codification we re-
member, in fact, the same codes as discussed in Soviet times?

Instead, much less can hear proposals for creation of a
new codified act: building codes, vehicle code, social code and
more. Why is that? I think this is due to the fact that now, un-
fortunately, quite actively deny the necessity of forming and
develop new areas of Ukrainian law! And the main problem
here is that these industries is not space within the existing
Ukrainian law, which, like the system of administrative law
continues to exist for the Soviet scenario, the main elements
of which are:

- Doubts about the need to separate the right to private and
public;

- The idea of Soviet scholars on a limited number of areas
of law.

All this leads to the fact that we limit ourselves in our con-
versations and reflections on contemporary Ukrainian codi-
fication of administrative law. In this case I’m talking about
the fact that representatives of the science of administrative
law quite often do not participate in conversations, such as
the establishment of building codes because it is believed that
the building license has nothing to do with administrative law.
Some go even further, saying that no building license or ve-
hicle license, etc. do not exist. And why is not there? Because
this area of law are not mentioned in the passports of legal
specialty. Sad and funny to hear such reasoning!

To solve these problems, of course, can work independent-
ly, but there is an extremely useful European experience in
general and German in particular, especially given the Euro-
pean aspirations of Ukraine. Germany is known to be a coun-

try with extremely developed democracies, with high social
and legal standards, which in most cases are implemented in
life is due to administrative law norms. So why do not we at
least do not look at the German system of administrative law,
which is actually the standard for administrative law in most
EU countries, why do not we start talking about the Ukrainian
codification of administrative law in the light of developed and
adopted by the German codes?

Within the Ukrainian system of administrative law should
be allocated general administrative law and administrative law
special. Each of these system entities consisting of the struc-
tural elements: General Administrative Law — the legal institu-
tions, particularly administrative law — the law of industries.

The main institutions of the General Administrative Law
are: Institute principles of administrative law, the institution of
subjective public rights of individuals, the institute administra-
tive proceedings, the institution of public property, the institu-
tion of enforcement of administrative regulations, the Institute
of Public Administration of liability. The most fundamental
and important institution of the General Administrative Law is
the institution of administrative proceedings because the rules
governing the activities of public administration, including the
adoption of administrative acts. The significance of the said
institute to organize the administrative and legal relations be-
tween public administration and private individuals rather well
once wrote V. Tymoshchuk. Author rightly pointed out that the
administrative procedures provide equality of individuals be-
fore the law, as to all cases identical apply the same procedure.
Furthermore, the existence of legally prescribed procedure is
the starting point for monitoring such court, the legality of the
government [4, p. 5]. Given this fact, there are clear and justi-
fiable attempt to separate national parliaments to develop and
approve the Administrative Procedure Code of Ukraine.

As for the other institutions of the General Administrative
Law, then, in our view, given the limited number of appropri-
ate regulations for their codification is no reason.

The preferred amount of codification work must be carried
out within the Special Administrative rights. In my opinion,
a special administrative law is a complex multi-system for-
mation, the content of which is quite a significant number of
sub-sectors of law, including: administrative and commercial
law, police law, public service or employment law, administra-
tive and tort law, social law, administrative and cultural rights,
environmental law, municipal law and so on.

Division of Special Administrative rights to sub-maximal
extent the structure of administrative law, which, accordingly,
must be at the institutions of governance and the institutions
and industries law. At the same time, within the sub-license
may be allocated norms that govern not only management,
but also public-service relationships that develop under cur-
rent conditions between subjects of public administration and
private individuals.

At the same time we must not forget also about Part 2 of
Art. 19 of the Constitution of Ukraine [5], which states that
the activities of the public administration must be carried out
in the manner and to the extent permitted by law. This means
that every activity of the public administration must have a
clear legal regulation, which will be a group of administra-
tive law norms, incorporated within the above industries Spe-
cial Administrative rights. Under these conditions, the system
Special Administrative rights will always focus on the further
development, especially in the differentiation of sub-sectors,
which are totally normal positive process that has long been
observed in domestic law.

Thus, recognition of the fact that the system of administra-
tive law consists of general administrative law and administra-
tive law particular, the last of which, in turn, differentiated into
separate sub-license, will address the issue on potential areas
of codification work in administrative and legal regulation of
social relations. In other words, we need to talk not only about
the codification of administrative law aimed as sometimes we
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hear, the development of the Administrative Code, and the cre-
ation of separate, so to speak, specialized codes. Number and
name of such codes will depend on the number and names of
components (sub) Special Administrative rights.

So, make a general conclusion from the above, again em-
phasize that the codification of administrative law is indeed
an extremely important task facing domestic science of ad-

ministrative law. The existence of huge number of legal rules
governing the activities of public administration in these areas
naturally requires their integration and unification within the
individual (complex) regulations — codes. However, the an-
swer to the question about the number of such codes can be
obtained only after ascertaining the current state and perspec-
tives of development of administrative law in Ukraine.
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HOTATKH IIOAO I'EHE3U PO3BUTKY
AIMIHICTPATUBHOI'O TPOLHEAYPHOI'O ITPABA

NOTES ON GENESIS OF THE DEVELOPMENT
OF THE ADMINISTRATIVE PROCEDURAL LAW

MuxoJjenko O.1.,
QOKMOP 10PUOUYHUX HAYK, OOYEHN,

npoghecop Kagedpu adMiHicmpamuerHo2o ma 20cno0apCcbKO20 NPasa

Ooecvkoeo nayionanvhozo yrieepcumemy imeni I.1. Meunukosa

Y cTaTTi HaBoAATbCSA pe3ynbTaTh AOCHiAXEHb CTOCOBHO I'eHe3u po3BUTKY aAMIHICTpaTUMBHOrO npoLeaypHoro npaea B YkpaiHi. [JaeTbcs nepe-
NiK TEOPETUYHMX y3aranbHEHb, SIKi XapaKTepu3yoTb NPOLECH BUHUKHEHHS!, CTAHOBIEHHS Ta PO3BUTKY a[MiHICTPaTUBHOMO NpoLeaypHOro npasa

B HaLliOHanbHi NPaBOBil CUCTEMI.

KntouoBi crioBa: Hayku npouecyanbHOro npasa, Hayka agMiHiCTpaTMBHOrO npasa, Hayka agMiHICTPaTMBHOMO MpoLefypHOro npasa, npo-

LenypHi Hopmu.

B ctaTbe npeacTaBneHbl pe3ynsTaThl UCCnefoBaHMA Mo BONpOcaM reHesuca pa3BuTvst agMUHUCTPATUBHOIO NpoLIeAypHOro npasa B Ykpau-
He. [laeTcs nepeyeHb TeopeTUHECKNX 0GOBLLEHMIA, KOTOPBIE XapaKTEPU3YIOT MPOLIECCH! BO3HUKHOBEHMS!, CTAHOBMEHWS U Pa3BUTHSI aAMUHUCTPa-

TUBHOTIO npoleanypHoro npasa B HaLMOoHansHom npaBosoﬁ cucrteme.

KntoueBble cnosa: Hayku npoueccyarnbHOro npaea, Hayka agMUHUCTPaTUBHOIO npaea, Hayka aadMUHUCTPATUBHOIO npoueaypHoro npaea,

npouenypHble HOpMbl.

The paper presents the results of studies on the genesis of administrative procedural law in Ukraine. We give a list of theoretical generalizations
that characterize the processes of emergence, formation and development of administrative procedural law in the national legal system.

Key words: science procedural law, administrative law science, the science of administrative procedural law procedural rules.

AJIMiHICTpaTHBHE MPOLIETYPHE IPABO SIK CyKYITHICTB aIMi-
HICTPAaTHBHO-TIPOICAYPHUX HOPM 3’SIBISIETHCS HA MOPIBHSIHO
Ii3HIX eTamax PO3BUTKY CYCHIILCTBA, X04a MOOANHOKI (hakTh
CBIJIUaTh PO iICHYBaHHsI TIEBHUX MPOLEIYp | HA PaHHIX eTarax
PO3BUTKY JroacTBa. CydacHe YSBICHHS PO aIMiHICTpaTHBHE
MpaBo SIK Taly3b MpaBa BUHHUKIIO JIMIIE TOMI, KOJIH B MPaBO-
Bill CHCTEMI JIOCTAaTHE MicClie 3aiHAIM HOPMH, LI0 3aKPIILIHO-
FOTh TpaBa 0COOH, MPOLETYPH iSUIBHOCTI OPTaHiB JIepKaBHOT
BJIaJI Ta TapaHTii 3aXUCTy BiJ| aMiHICTPATUBHOTO CBaBIJLIS.
Came pO3BUTOK aIMiHICTPaTUBHUX MTPOLICAYPHAX HOPM Y Kpa-
{HaX CBITy MPU3BIB JI0 TIEPETBOPEHHS MOMIIEWCHKOTO TIpaBa B
aZMiHICTpaTUBHE NPABO Ta BAHUKHEHHS B MEXKax aaMiHicTpa-
THBHOTO MpaBa IHCTUTYTY aJIMIHICTPATHBHOTO TPOLIEAYPHOTO
npasa.

SIKIIO XapakTepu3yBaTH PO3BUTOK HAYKOBOI AYMKH PO
aaAMIHICTPAaTUBHY IIpOLEAYpPY Ta aAMIiHICTpaTHBHE IIPo-
LeIypHEe TpaBo, TO CIiJ 3a3HAYUTH, IO BOHA HEPO3PUBHO
OB’ s3aHa, MO-TIepIIe, 3 PO3BUTKOM 3arajlbHONPOIIECYabHOT
HayKH, a MO-APYyTe, 3 PO3BUTKOM HAyKH aIMiHICTPATHBHOTO
paBa B YKpaiHi.

Caiz 3a3HaYMTH, 1110 AOCITIHKEHHSI IPOLIECIB PO3BUTKY a]l-
MIHICTPaTHBHOTO MPOIEIYPHOTO MpaBa HOCATH (hparMeHTap-
HUil xapakTep. JIuie mooInHOKI Mpalli MPeICTABHUKIB TEOPil

JICp’KaBU Ta Mpapa i aJMiHICTPATUBHOIO MIPaBa BUCBITIIOIOTH
poOJIeMaTuKy, 0B’ A3aHy 3 I€HE3010 PO3BUTKY aiMiHicTpa-
TUBHOTO NPOLEIYPHOrO IpaBa B HAIlOHAJbHIN NpaBOBil
cucteMi. [likaBi TyMKH CTOCOBHO PO3BUTKY Ta CTAHOBJICHHS
aJIMIHICTPAaTUBHOTO IPOILEAYPHOTO IpaBa BHCIOBIIOBAIH B
CBOIX Ipansx Taki BueHi, sk O.M. bangypka [1], FO.O. I'ypaxi
[2], O.B. Kysbmenxo [3], B.M. IIporacos [4], B.I1. Tumoryk
[5], M.M. Tumenxo [1], O.B. ®arxyTniHosa [6] Ta iHII BYCH]
Pocii Ta Ykpainu. Ha anb, ux npaie He JTOCTaTHBO, 100
OCSTHYTH BCIO ceu]iky Ta MacIITaOHICTh MPOLECIB PO3BHU-
TKy aIMiHICTPaTUBHOI'O IPOLEIYPHOrO IpaBa B HAlllii kpaiHi.

MeTol0 CTATTi € BUCBITICHHS TEOPETUIHUX y3arajibHEHb,
SIKI BUCBITIIOIOTH CKJIQJIHU ITPOLIEC BUHUKHEHHS Ta PO3BUTKY
aJIMiHICTPAaTUBHOTO MPOILEYPHOTO MTPaBa B PaBOBIii cHCcTEMI
VYkpainn.

X04eMO 3yINMHUTUCS Ha pe3ylbrarax IPOBEJEHUX JOCHTi-
TDKEHb, SIKI TONMOMAraloTh PO3KPUTH IPOOJIEMAaTHKY, TOB I3aHy
3 TeHE3010 PO3BUTKY aIMIiHICTPATHBHOTO MPOLETYyPHOTO Tpa-
Ba B HaLllOHAJTBHIN MPABOBIl CUCTEMI.

IMo-nepiie, po3BUTOK Ta CTAHOBJICHHS aAMiHICTPaTUBHOIO
IPOLEYPHOrO IpaBa HEPO3PUBHO 3B’sI3aHi 3 PO3BUTKOM Ta
CTaHOBJICHHSIM aJIMiHICTPAaTHBHOTO IIpaBa sIK B KpaiHaX CBITY,
TaK 1 Ha 3eMJISIX Cy4acHOT YKpaiHu.
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