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IMo-mrocte, 3aranoM aIMiHICTPATHBHO-TIPABOBI 3aXOIH SIK
KOMIUICKCHE YTBOPEHHS BIUIMBAIOTH SIK Ha HOPSIOK 3/iHCHEHHS
MUTHOTO KOHTPOJIIO Ta MUTHOTO O(OPMIICHHS TOBapiB, HepeMi-
L[yBaHHUX Yepe3 MUTHUI KOPIOH YKpalHH, TaK 1 Ha BiIOBIab-
HICTh FOPUIMYHUX Ta (DI3UYHUX OCI0, SIKI BUNHUIIH TIOPYIICHHS
MHTHOTO 3aKOHOJIABCTBA, KPIM TOTO, HA OXOPOHY IIPaBOIOPSIKY,
BIOPSIJIKYBaHHSI CYCITUTBHUX BiZIHOCHH, 3aCHOBAaHUX Ha TpaBi it
3aKOHHOCTI, BAXOBaHHI Ta MPOQLIaKTU4HI pOOOTI.

ITo-chome, BBaXKAEMO 3a JOLITHHE 3pOOMTH BUCHOBOK TIPO TE,
[0 3a0e3MeYCHHSI MPABOOXOPOHHOI JIISTBHOCTI MHUTHUX OpraHiB
HOTPIOHO PO3YMITH SIK BIACHE aCIEKT aAMiHICTPaTUBHOI IisIb-
HOCTI TAaKUX OpraHiB, TaK i Ai€BUi MeXaHi3M CTBOPEHHS yMOB IS
peatizartii Ta OXOPOHH IpaB 1 CBOOOJ JIFOIMHK Ta TPOMAJITHUHA.

[To-BochMe, MU TIPOIIOHYEMO PO3IVISIATH aIMiHICTPATHB-
HO-IIpaBOBe 3a0e3MEUYEHHsT IIPABOOXOPOHHOI MisUIBHOCTI HA
eTari BUSBICHHS NMOPYLICHh MUTHOTO 3aKOHOJABCTBA B JIBOX
IUTOIIMHAX, SIKI YMOBHO MOJKHA MOAUTUTH Ha MaKpO- Ta MiKpO-
piBHi. [Tepiua 3 HUX TOJIATA€E y CTBOPEHHI OPraHOM 3aKOHO/aB-
401 BJIaJ 1 0a3uCy aaMiHICTPaTUBHO-IIPABOBOTO 3a0€3MeUeHHS
MPAaBOOXOPOHHOI JisSUTbHOCTI MUTHHX OpPTaHiB — HOPM TIpaBa,
SKi OyIyThb HaJIe)KHUM YMHOM YpETyJIbOBYBAaTH aaMiHicTpa-
THBHI BiJHOCHHH 3a3HAYCHOTO XapaKTepy Mix X cy0’ekTaMu
Ta yYacHHUKAaMH 3 YITKHM BU3HAUCHHSM TIpaB Ta 00OB’SI3KiB
OCTaHHIX, 3a0e3redyBaTH 3aKOHHICTb MpPaBOBIIHOCHH. [HIIA
IUIOLIMHA MAaTUME 33 OCHOBY BJIaCHE JisUIbHICTh MUTHUX Opra-
HIB 3 IPAKTUYHOI peastizailii HOpMAaTHBHO BU3HAYCHUX 3aXOMIB

aJIMiHICTPAaTHBHO-IIPABOBOTO 3a0€3MEeYEeHHs iX MPaBOOXOPOH-
HOi po0OOTH, TOOTO SIK BUSBIECHHS, TaK IPUIMHEHHs U moIe-
PEKEHHS O3HAK HOPYILIEHb MUTHOIO 3aKOHOJIaBCTBA Ta MPO-
CTYIIKIB, SIKi TOCATAIOTH HA iHIII Cepy CYCHITbHNUX BIJTHOCHH.

[To-meB’siTe, 3aMMIIAeThCs aKTyadbHUM PO3POOJICHHS Ta
mo0y10Ba MOJIENi aIMiHICTPATHBHO-TIPABOBOTO 3a0€3MeUeHHS
IIPaBOOXOPOHHOT AiSJIBHOCTI MUTHHUX OpraHiB Ha CTaJlii BUSB-
JIeHHs Ta (ikcalil NpaBONOPYLIEHHs, 3aCHOBAHOI Ha aJAMiHi-
CTPaTHMBHOMY MPUMYCI.

BucnoBku. OTxe, Ha Hally JyMKY, pO3B’sI3aHHS TIOpYILe-
HHX HAMH IINTaHb HOCUTb K CyTO TEOPETHYHE, TAK 1 IPAKTHIHE
3HAYEHHS, Ma€ 332 OCHOBY BHPILIEHHS IPOOJIEMaTUKU HOpMa-
THUBHOTO BIIOPSAKYBaHHS MPABOOXOPOHHOI JisIIEHOCTI MUTHUX
OpraHiB, 0 HAZAACTh 3MOTY BU3HAUUTH IXHIO POJIb Ta Micle B
cucteMi Cy0’eKTiB 3a0e3MeueHHsT HAI[lOHATIBHOT OE3MeKH, ITiji-
BUILUTH PiBEHb €(DEKTUBHOCTI BUKOHAHHS OCTABJICHUX NEpE]]
MUTHOIO CITy*0010 YkpaiHH 3aBlaHb y IPaBOOXOPOHHOMY Ha-
MPSMKY Yepe3 MEXaHi3M aJIMiHICTPaTHBHO-TIPABOBUX 3aXOJIiB.

IepcrieKTHBHIMA CTOCOBHO TTOIQNIBLIONO PO3NIISITY H BU-
BUEHHS JAaHOI IPOOJIEMATUKH 3a/IUIIAIOTHCS TaKi 1 acleKTH, SIK
MOJIMBICTb PO3LINPEHHS IEpeTiKy ()OpM MUTHOTO KOHTPOJIIO 38
paxyHOK BKJIFOUCHHSI JI0 X YMCIIa 3aXO[iB, SIKI MAOTh CyTO Ipa-
BOOXOPOHHHH XapakTep Ta TMOKIHKaHI 3a0e3MeYUTH BHSBICHHS
MOPYIICHh MHTHHX TPABUII, PO3POOTIEHHS if 3aKOHONABYOTO BHU-
3HAQUEHHS CTaTyCy, IpaB Ta 000B’A3KIB MiIPO3IL1iB MUTHUX Opra-
HiB, SIKi IPOTUIIOTH NOPYIICHHAM MUTHOTO 3aKOHOIABCTBA.
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ADMINISTRATIVE-LEGAL SUPPORT OF LAW-ENFORCEMENT ACTIVITY
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MUTHUX OPI'AHIB HA ETAIII BUSIBJIEHHSA IOPYIIEHb MUTHOI'O 3AKOHOJABCTBA
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This scientific article explores the content of the administrative-legal support of law-enforcement activity of customs authorities and the

measures of its practical implementation at the stage of detection of violations of the customs legislation, focuses attention on the phenomenal
importance of the latter in the mechanism of the law-enforcement activity of customs authorities and a special place of the tasks and functions of
law-enforcement orientation, entrusted to the customs service of Ukraine.
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Y DaHiit HayKoBIN CTaTTi AOCMIAKYETLCA 3MICT aAMiHICTpaTUBHO-NPABOBOrO 3abe3MneveHHsi NPaBOOXOPOHHOI AiSNbHOCTI MUTHUX OpraHiB Ta
3axofiB 10ro NpakTN4HOI peanisadii Ha eTani BUSBNIEHHSA NOPYLUEHb MUTHOTO 3aKOHOAABCTBA; 30CEPeKYETbCS yBara Ha (heHOMeHanbLHOMy 3Ha-
YeHHi OCTaHHbOrO B MexaHi3Mi NpaBo3acTOCOBYOI AisNbHOCTI MUTHKX OpraHiB, ocobnreomMy MicLi Npy peanisauii NokNageHWx Ha MUTHY Cryk6y

YKpaiHn 3aBAaHb Ta PYHKLIN NPaBOOXOPOHHOIO CPSIMYBaHHS.

KniouoBi crnoBa: topuanyHe (npaeoBe) 3abe3neyeHHs, MPaBOOXOPOHHA AisNbHICTb, aaMiHICTPaTUBHO-NpaBoBe 3abeaneyeHHs], agMiHicTpa-

TUBHO-NPAaBOBI 3aX04W, MUTHI OpraHu.

B paHHOM HayyHOWM cTaTbe MCCNEeayeTcs codepXaHve aAMUHUCTPaTMBHO-NPABOBOrO 0OeCneveHnst NPaBoOOXPaHUTENbHON AEeSTENbHOCTM
TaMOXXEHHbIX OpPraHoB U MEPOMNPUSATUIA ero NPaKTUYECKON peanusauun Ha aTane BbISBNEHWS HapyLIEHW TaMOXEHHOro 3aKoHOAAaTenbLCTBa;
KOHLIEHTPUPYeTCA BHUMaHWe Ha (heHOMeHanbHOM 3HaYeHuW NocneaHero B MexaHu3me npaBOMPUMEHWUTENbHON AEATENbHOCTU TaMOXEHHbIX
opraHoB, 0CO6OM MecTe MNpu peanuaaLyy BO3NOXKEHHbIX Ha TaMOXEHHYI0 Cny0y YkpauHbl 3aaay v (yHKLUMIA NPpaBOOXpaHUTENbLHOW Hanpas-

NEeHHOCTH.

KnioueBble cnoBa: ropuanyeckoe (I'IpaBOBOG) obecneveHve, npaBooxXpaHuTenbHaa AeATeNnbHOCTb, aadMUHUCTPaTUBHO-NPABOBOE obecne-
YeHune, agMUHNCTPATUBHO-NPABOBbIE MEPONPUATUA, TAMOXEHHbIE OpraHbl.

Introduction. With the development of modern society
and the sustainable globalization, global challenges and up-
heavals one of the priorities of authorities gave their law en-
forcement component.

It is no exception to this and the Customs Service of
Ukraine, units which by direct involvement in the control
over international supplies of goods oppose attempts by illegal
movement across the customs border of Ukraine and commer-
cial vehicles.

By implementing administrative and legal measures over-
sight function, the customs authorities also raise enforcement
mechanisms not only in the realm of purely legal customs, but
in different spheres of social relations — economic, business
and trade, circulation of items excluded from the free civilian
traffic (drugs, psychotropic substances, their analogues or pre-
cursors, weapons and ammunition) and others.

The importance of the issue of administrative and legal
support enforcement activity of customs bodies increases sig-
nificantly in clarifying the practical absence of the organiza-
tion to combat smuggling and customs violations of customs
authorities, in contrast to the customs department, effective
and standard fixed forms and measures to detect and prevent
Customs offenses.

Thus, we consider it necessary to emphasize the urgency
of the problems of administrative and legal support to law
enforcement activity of customs bodies on stage detection of
customs offenses not only management, but also from a practi-
cal point of view, especially in the process due to the forma-
tion of the Ministry of Ukraine of income and fees and related
‘associated with the reorganization of the State Customs Ser-
vice of Ukraine.

Problem. The purpose of this paper is to clarify the place,
role and status of the development issues of administrative and
legal framework and measures for its implementation in the
customs law enforcement agencies as part of the national sys-
tem of protection of rights and freedoms of man and citizen at
the stage of violations of customs legislation.

Results. The provisions of the Basic Law of Ukraine
among the main responsibilities and functions of the state is
ensuring human rights and freedoms, economic security of
Ukraine [1], which is part of its national security.

In turn, the Law of Ukraine of 19.06.2003 Ne 964-1V «On
National Security of Ukraine» The concept of national secu-
rity as the protection of the vital interests of human and civil
society and the state, which provided sustainable community
development, early detection, prevention and neutralization
real and potential threats to national interests, including in the
area of customs policy [2].

Adopting 13.03.2012 Customs Code of Ukraine, the leg-
islator, in accordance with Article 544 of this law, determined
by the destination customs service of Ukraine to create favor-
able conditions for the development of foreign trade, social
security (my discharge — AL), customs protection of interests
of Ukraine [3 ].

In general, this Act codified among the main tasks per-
formed by the customs service of Ukraine in the implemen-
tation of customs policy of Ukraine, provides protection of

economic interests through fiscal and control functions, in par-
ticular by: ensuring the correct application of strict observance
and prevent non-compliance with the legislation of Ukraine on
Civil customs; enforcement of obligations under international
treaties of Ukraine on Civil customs, awarded in accordance
with the law, ensuring the collection of customs duties, the
control accuracy of the calculation, timeliness or complete-
ness of their payment, the application of measures for their
enforcement within the powers set out in this Code, Tax Code
of Ukraine and other legislative acts of Ukraine.

Along with that paragraph 10 of Part 2 of Article 544 of
the Customs Code of Ukraine of particular importance in the
activity of customs bodies of Ukraine given the task of pre-
venting and combating trafficking, the fight against customs
legislation throughout the customs territory of Ukraine [3], ie
law enforcement.

That the legislation of Ukraine on Civil customs operat-
ed by terms such as «software», and Regulation of the State
Customs Service of Ukraine, approved by the Decree of the
President of Ukraine from 12.05.2011 Ne 582/2011, provides a
direct link to this use of the central executive authority in field
of customs measures for prevention, detection, suppression,
detection of smuggling and customs violations [4], which is a
prerequisite for our consideration questions of administrative
law enforcement activity of customs authorities, and thus mea-
sures for their implementation, as well as’ clarify the existence
of these institutions of administrative law at all.

Continuing research, we note that the concept of admin-
istrative reform in Ukraine, approved by the President of
Ukraine from 22.07.1998 Ne 810/98, presents detailed analysis
and prospects for the establishment and further development
of the means of administrative reform, including that of their
constituents, as legal support. Yes, it was noted that a key place
in the legal provision of administrative reform takes adminis-
trative law. This fundamental branch of Ukrainian Public Law
organically linked with the executive, representing, on the one
hand, its legal basis, and the other — an important tool, a tool
for its implementation [5].

It should be noted that the provision of law enforcement
activity of customs bodies can be seen in various aspects, such
as: organizational, managerial, legal, human resources, finan-
cial, economic, scientific, educational, preventive and more.
Thus the importance of each of these determinants and their
complex effect on the administrative-law relationship cannot
be overemphasized. However, absolute, in our opinion, are the
following: administrative and legal framework for enforce-
ment of customs work is core, backbone element and one of
the types specified kind of legal enforcement.

Following these and marking practical importance of ad-
ministrative law enforcement activity of customs authorities,
indicates that Article 201, 305 of the Criminal Code of Ukraine
provides for liability for torts, which include those caused by
illegal movement of certain categories of goods across the cus-
toms border of Ukraine. [6]

This objective side of crime, which include those formal-
ized in these articles, is moving across the customs border of
Ukraine outside the customs control or concealment from cus-
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toms control, that action lawful procedure of taking and en-
forcement are regulated by the Customs Code of Ukraine and
a number of normative legal acts on civil customs, ie sources
of administrative law.

Next, we note that in the 2011-2012 period there were
changes in the criminal (the decriminalization of commod-
ity smuggling) and criminal procedure (abolition of customs
status as of the inquiry in cases of contraband) legislation of
Ukraine. The mentioned trends significantly influenced the
forms, methods and means of enforcement activity of customs
authorities, largely limiting the powers of the last functional,
but also greatly increased the role of legal and administrative
measures in the structure of the fight against customs laws and
legal support.

Currently, according to the current value of the criminal
procedure law departments of customs authorities (customs
clearance of anti-smuggling and customs violations) is to take
measures to preserve trace pictures and information relevant
pre-trial investigation of the signs of a wrongful act (sending
accordance with Article 214 of the Criminal Procedural Code
of Ukraine reported committed a criminal offense). [7]

Despite the fact that under the final provisions of the Crim-
inal Procedure Code of Ukraine of 20.11.2013 year go into ef-
fect the provisions of paragraph 1 of Article 41 and paragraph
6 of Article 246 of the Code regarding inclusion of the State
Customs Service of Ukraine to the operational departments,
statutory investigative (detective) actions and covert investi-
gative (detective) action in criminal proceedings will be car-
ried out by the customs authorities only on the written instruc-
tions of the investigator, prosecutor.

Professor E.V. Dodin, considering the function of customs
law enforcement agencies, said that law enforcement agencies
such have significant features that distinguish it in a specific
type of law enforcement. In particular, one of these signs was
attributed versatility and variety of forms, methods, measures
and means of implementing Customs Enforcement [8, p. 82].

Co-author of the textbook «Customs Law of Ukraine» AV
Mazur said that through administrative and legal remedies pre-
scribed by law, the customs authorities shall ensure order across
the customs border of Ukraine, objects and vehicles carrying out
customs regulations associated with the establishment and col-
lection of taxes and duties of customs control and clearance, the
fight against customs violations, which is the main directions
of their activity. They also perform other actions to implement
customs policy, such as the fight against smuggling and the veri-
fication of certificates of origin [9, p. 27].

Finally, we have analyzed the current legislation of Ukraine
on the subject of such conceptual apparatus as «administrative
and legal measuresy, following which clarified the following.

Article 1 of the Law of Ukraine of 26.12.2002 Ne 374-
IV «On counter-intelligence activity» provides for this type of
special activities in support of state security using the admin-
istrative and legal measures [10].

In accordance with paragraph 5 of Article 3 of the Law of
Ukraine of 05.11.2009 Ne 1710-VI «On Border Control», bor-
der control is provided, including by providing administrative
and legal measures [11].

According to the decision of the National Security and De-
fense Council of Ukraine of 15.02.2008 «On the Concept of
reforming the Security Service of Ukraine,» it is about improv-
ing the administrative and legal measures for the protection of
national independence and the fight against terrorism. [12]

In contrast to this, the Customs Code of Ukraine and other
normative legal acts on state customs data directly categorical
apparatus does not operate.

Along with the said Customs Code of Ukraine provides
indirect reference to the administrative and legal measures
by the use of terms that are administrative and legal nature,
namely, measures to prevent and combat smuggling, use of
coercive measures against violators regime of customs control
measures enforcement of customs duties , measures of cus-

toms and tariff and non-tariff regulation of foreign economic
activity, taking measures to prevent the movement across the
customs border of Ukraine, which established prohibitions and
/ or restrictions and so on.

The above provides a reasonable basis to believe that the
administrative and legal framework for enforcement of cus-
toms there, but remains a problematic measures for its imple-
mentation, which has not received a proper system of norma-
tive content: gaps in settlement of rights and duties of customs
authorities in law enforcement, clear definition of customs
departments that perform law enforcement functions, the dis-
tribution of powers between the use of certain administrative
and legal measures to ensure law enforcement and proper clas-
sification of these events and more.

Unfortunately, the development of the aforementioned
problems remains in customs solely on theoretical and scien-
tific level that cannot hold us in the present.

It is clear that, despite the foregoing, the leading position
among the elements of law enforcement activity of customs
authorities at the stage of violation of customs regulations oc-
cupies most of the administrative and legal component.

The practical aspect of customs work suggests that ad-
ministrative and legal measures of enforcement activity at the
stage of violations of customs legislation characterized the set-
tlement on the basis of the administrative, customs, tax, finan-
cial and international law. However complex nature of these
measures does not imply the existence of a proper regulatory
enforcement activity of customs authorities at the stage of im-
plementation of the measures is the administrative suspension.

Thus, the current Customs Code of Ukraine does not re-
flect the full cycle of policing in the area of customs relations,
contains no rules, just right regulatory customs authorities at
the stages of both detection and suppression and prevention of
violations of customs inspection, by analyzing and summariz-
ing the results of which decision will be taken about the pres-
ence or absence of signs of customs violations, misdemeanors
in other areas of public relations and more.

Also revised Customs Code of Ukraine, unlike the pre-
vious one, does not contain even a mention of the customs
departments of the organization to combat smuggling and
customs violations that are currently operating in the Customs
Service and Customs Guard units, the legal basis of Article
19 of whom were -23 Customs Code of Ukraine in 2002, this
time eliminated.

Thus, a paradoxical situation where the customs depart-
ments of law enforcement unit commit an action of providing
a mechanism of detecting violations of customs legislation es-
tablishing the presence or absence of reasons and grounds for
legal action for violation of customs regulations of proceed-
ings on violation of customs regulations, prevent and preven-
tion of commission of the fact without legal basis.

Examples are additional evidence of the importance of ad-
ministrative and legal support of law enforcement at the stage
of detecting violations of customs legislation and measures for
its implementation, which form the basis of detection of of-
fenses, further driving force for potential criminal, criminal
procedure and the basis for the renovation of administrative
relationships in cases of closure of criminal proceedings.

Given the above, based on a generalized system to combat
smuggling and customs violations, in our opinion, is united by
a common set of intended criminal procedure and administra-
tive and legal measures that aim at detecting and combating of
customs offenses through the integrated use of available forces
and facilities.

In our opinion, the above reflects the following specific
aspects of administrative law enforcement activity of customs
authorities.

The first, following a critical approach, to talk about is
adequate and that meet the realities of our time, to ensure en-
forcement of customs terms of use administrative measures to
detect violations of customs is not possible.

17



Nel/2013

The second, in our opinion, referring to the administrative
and legal framework for enforcement of customs, it is appro-
priate to point out the actual coincidence stages of detection,
suppression and prevention of customs offenses, further high-
lights the importance of the first one.

The thirdly, at this time the sole and universal measures of
enforcement activity of customs authorities at the administra-
tive stage of detection, suppression and prevention of customs
offenses is the use of forms of customs control under Article
336 of the Customs Code of Ukraine. In this case, «external»
streamline this activity remains a problematic lack of officials
from the departments of anti-smuggling and customs viola-
tions powers to the full extent provided by law forms of cus-
toms control.

The fourth, to ensure enforcement of customs work done
more by exercising powers under customs control of goods
and vehicles is due to interpenetration and sometimes com-
plete coincidence control and enforcement functions of the
Customs Service.

The fifth, in our opinion, the administrative and legal
framework for enforcement of the customs authorities under
the administrative detection is a special kind of law enforce-
ment capacities in the past by applying under the law of mea-
sures aimed at creating an effective system of customs protec-
tion of social, economic, cultural and other legitimate rights
and interests of the state, enterprises and individuals.

The sixth, general administrative and legal action as a com-
plex formation affect both the procedure of customs control and
customs clearance of goods transported across the customs bor-
der of Ukraine and on the liability of legal entities and natural
persons who have committed violations of customs legislation,
in addition to health order, ordering of social relations based on
law and the rule of law, education and prevention work.

The seventh, we consider it appropriate to conclude that
the provision of customs law enforcement authorities should
be understood as a proper administrative aspect of such bod-

ies and effective mechanism to create conditions for the real-
ization and protection of the rights and freedoms of man and
citizen.

The eighth, we propose that the administrative and legal
framework for law enforcement at the stage of violations of
customs laws in two dimensions, which can be divided into
macro and micro level. The first one is to create a legislative
body basis the administrative and legal support to law enforce-
ment activity of customs bodies — the law that will properly
settle the administrative nature of this relationship between
their subjects and participants with clearly defined rights and
obligations latter provide legitimacy relationships. Another
area will be the basis of actual activity of customs bodies of
the practical implementation of established administrative and
legal measures to ensure their enforcement work, i.e. identify
as suspension and warning signs of customs offenses and of-
fenses that infringe on other areas of public relations.

The ninth, it remains developing and building a model of
administrative law enforcement activity of customs authorities
at the stage of identifying and fixing offenses based on admin-
istrative coercion.

Conclusions. Thus, we believe that resolving the issues
raised by us is purely theoretical as well as practical signif-
icance as a basis for a settlement of the issue of regulatory
streamlining Customs Enforcement, which will enable to
define their role and place in the national security entities,
improve performance delivered to the Customs service of
Ukraine problems in law enforcement in the mechanism of
administrative and legal measures.

Promising to further consideration and study of this sub-
ject are such aspects as an opportunity to expand the list of
customs forms to include in their number of activities that are
purely law enforcement and are designed to ensure detection
of violations of customs regulations, developing legislation
and the status, rights and obligations bonds of customs depart-
ments to fight against customs offenses.
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