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Y cTartTi gocnigxyTbes Aeski 0cobnmBocTi mybniyHo-NpaBoBMX BIGHOCKH 3a y4acTHo NMAaTHVKIB NOAATKIB Ta OpraHiB AepXaBHOI NOAATKOBOI
cnyx6u. 3okpema, yBara npuaineHa npasam nnaTHUKIB NodaTKiB, siki MOXyTb NOPYLUYBaTWUCS BHACILOK NEPEBIPOK OpraHiB Aep:KaBHOI nogaTko-
BOI Cry6u. AHani3ytTbCcst cnocobu 1 3MIiCT 3axXMCTy Npas NAaTHUKIB NOAATKIB.

KntouyoBi cnoBa: agmiHicTpaTuBHa OCTULIS, aAMiHICTpPaTUBHE CyA0YMHCTBO, BEPXOBEHCTBO NpaBa, 3axyCT, aAMiHICTpaTUBHWIA Cya, NpaBoBa
no3uLisi, NNaTHUK NofaTky, OpraHu AepxaBHOi NoaaTkoBoi cryx6u, nepesipka, akT.

B cratbe mccnenyoTcst HeKoTopble 0COBEHHOCTW NMYBNIMYHO-NPABOBLIX OTHOLLEHUIA C y4acTUeM MNnaTenbLlUMKOB HANoroB U OpraHoB rocy-
[apCTBEHHOW HanoroBow cnyx6bl. B 4aCTHOCTU, BHUMaHWe yaeneHo npasamM nnatesbLUVKOB Haroros, KOTOPbIE MOTYT HapyLUaTbCA BCReacTare
NPOBEPOK OPraHOB rocy4apCTBEHHOW HaMOroBOW Cyx0Obl. AHANU3UPYTCSA CNOCODbI U CoaepXKaHue 3alyTbl NpaB NnaTenbLKOB HanoroB.

KnioueBble crnoBa: agMUHUCTpaATMBHaA  HOCTULNA,

agMWUHUCTpaTMBHOE  CyOonpou3BOACTBO,

BEpPXOBEHCTBO npaea, 3aliuTa,

aAMVHWUCTPATMBHBIN CyA, NPaBOBasi NO3WLWS, NNaTenbLLUVK HAMOroB, OpraHbl roCyAapCTBEHHOW HAanoroBom cryx6bl, NPOBEPKA, aKT.

These activities Administrative Court as protecting the
rights, freedoms and interests of (legal) persons checking the
legality and validity of the results of public of public admin-
istration, termination and prevention of illegal demonstrations
(inaction) of the Public Administration public, ensuring the le-
gality of public administration public, especially and motivate,
define, direct judicial process of this court, relying on the basis
of his decisions, justifying the perception and assessment of
the facts of the administrative proceedings.

The legal position

1) Can violate the rights of taxpayers with the tax authori-
ties audit and / or inspection or assembly acts reflected in the
act of checking some conclusions in which cases? Are the ac-
tions legally significant, and do they affect the status and re-
sponsibilities of the taxpayer?

In answering on this question, first, we turn to litigation.
Thus, from 03 December 2008 to 28 December 2008 in the
company of «Liftservis» State Inspection for Price Control in
the Dnipropetrovsk region was performed routine checkup for
the IV quarter of 2008. The audit by the State Inspection for
Price Control in the Dnipropetrovsk region was made an in-
spection, based on which the decision was made on December
24, 2008 Ne 14 «On the use of economic sanctions for viola-
tion of financial discipline of state prices.» In that decision
stated that the irregularities of «Liftservis» requirements of the
Cabinet of Ministers of Ukraine «On approval of tariffs main-
tenance services of buildings and structures and adjacent areas
and a model contract for services», Ministry of Housing and
Communal Services of Ukraine on November 9, 2006 number
369 and the decision of City Council and accrued penalties in
the amount of USD 101,239.98 and 202,479.96 USD.

Article. 78.1 of the Tax Code of Ukraine provides for the
possibility of unscheduled documentary, which is possible if
at least one of the specified code under the circumstances. [7]

In particular, according to Art. 78.1.12 of the Tax Code of
Ukraine the state tax authority higher order of control over
the actions or inaction of officials of the State Tax Service of
the lower level by checking documents for mandatory report-
ing taxpayer or documentary inspection carried out by the
supervisory authority of the lower level and inconsistency
findings of the inspection requirements of the legislation or
incomplete ascertainment when checking questions to be
clarified for making an objective opinion on taxpayer com-
pliance with the law, enforcement of which is assigned to the
tax authorities. [7]

In addition, under Part 1 of Art. 79 of the Code of Admin-
istrative Procedure of Ukraine dated 6 July 20005, the writ-
ten evidence are documents (including electronic documents),
certificates, letters, telegrams, and any other written records
that contain information about the circumstances relevant to
the case. [8]

Thus, under any circumstances, acts and help the tax au-
thorities in the first place, are prejudicial in nature, that may
create adverse consequences for the person against whom such
acts and reference compound, and secondly, these documents
may be evidence as confirming specific factual circumstances.

Therefore I can say that the actions of the tax authorities
audit and / or inspection or assembly acts reflected in the act of
checking some conclusions are legally significant, that affect
the status and obligations of the taxpayer.

That is a violation of the rights of taxpayers, we can say
when the action of the tax authorities audit and / or inspec-
tion or assembly acts reflected in the act of checking some
conclusions do not meet the following requirements (Part
3. 2 of the Code Administrative Procedure of Ukraine):

1) they are taken (committed) on the basis and within the
limits and in the manner envisaged by the Constitution and
laws of Ukraine;
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2) they are accepted (committed) using the power of the
purpose for which the authority is granted;

3) they are taken (committed) justified, taking into account
all circumstances relevant to the decision (an action);

4) they are taken (committed) impartial (unbiased);

5) they are taken (committed) in good faith;

6) they are taken (committed) reasonably;

7) they are accepted (committed) with the principle of
equality before the law, preventing unfair discrimination;

8) they are accepted (committed) in proportion, in particu-
lar with the necessary balance between any adverse effects on
the rights, freedoms and interests of the individual and objec-
tives to achieve the aims of this decision (action);

9) they are accepted (committed) with regard to an indi-
vidual’s right to participate in decision-making;

10) they are taken (committed) in time, ie within a reason-
able time.

Thus, the fact of taxpayers’ rights, the content and extent
of violations in each case is judged by the court in which an
action is brought.

2) Does the taxpayer may appeal a claim for recognition
of tax illegal actions committed during the audit, on display
in the act of checking some conclusions? What should be
the procedure of the court in quoting the taxpayer such a
claim? Does the law in this case, the court refused to initiate
proceedings or to close the proceedings?

We consider that the Constitution of Ukraine provides that
an appeal to the court for the protection of constitutional rights
and freedoms of person and citizen directly under the Consti-
tution of Ukraine guarantees. Everyone has the right to appeal
against decisions, actions or inaction of state authorities, local
self-government officials (Articles 8, 55 of the Basic Law of
Ukraine).

The constitutional right to judicial protection is one of the
inalienable and inviolable. [9]

First part of art. 55 of the Constitution of Ukraine provides
the general rule, which means everyone’s right to go to court
if their rights or freedoms infringed or violated established or
created obstacles to their implementation or there are other
infringements of rights and freedoms. The said provision re-
quires courts to accept the application for consideration, even
in the absence of an express provision in the law for judicial
protection. Failure of the court to accept the claim and other
claims or complaints that meet the statutory requirements is
a violation of the right to judicial protection, which in accor-
dance with Article 64 of the Constitution of Ukraine shall not
be limited. Thus, the position of the first part of art. 55 of the
Constitution of Ukraine provides for one of the most important
safeguards implementation as constitutional as other rights
and freedoms of man and citizen. [10]

Everyone is a citizen of Ukraine, foreigners or stateless
person, the State has guaranteed the right of appeal to a court
of law decision, act or omission of any public authority, local
government officials, if a citizen of Ukraine, foreigners, state-
less Citizenship consider their decision, action or inaction vio-
late or infringe the rights and freedoms of citizens of Ukraine,
foreigners and stateless persons or hinder their implementa-
tion, and therefore need legal protection in court. [11]

Article 55 of the Constitution of Ukraine each person is
guaranteed the right to appeal against decisions, actions or
omissions of public authorities, local government officials and
officers, and therefore the court has no right to refuse to accept
a person or a complaint on the grounds provided by law, which
this right is limited [12].

Making under Article 55 of the Constitution of Ukraine the
right to judicial protection, addressing the court, the person in-
dicates in the lawsuit own subjective understanding of the in-
fringed right or interest protected and how to protect it. Resolv-
ing the dispute, the court must provide an objective assessment
of the presence of the infringed right or interest at the time of
going to court, and determine whether the method chosen by

the plaintiff to protect rights that under the law, and whether this
will provide a way to protect the remedy plaintiff. [13]

No violations of law or discrepancy method chosen by the
plaintiff to protect a manner determined by law, is established
when considering the merits of the case and the basis for judi-
cial decision to deny the claim. [13]

A taxpayer may apply with a claim for recognition of tax
illegal actions committed during the audit, on display in the act
of checking some conclusions can also be based on the Code
of Administrative Procedure of Ukraine. Thus, the objective
of administrative proceedings is to protect the rights, freedoms
and interests of individuals and the rights and interests of legal
persons in public relations from violations by state authorities,
local self-government, their officials and other actors in the im-
plementation their power management functions on the basis of
legislation, including delegated powers by a fair, impartial and
timely consideration of Administrative Law (Part 1 of Art. 2 of
the Code of Administrative Procedure of Ukraine). [14]

The administrative courts may be appealed any decision,
action or inaction of the authorities (Part 2 of Art. 2 of the
Code of Administrative Procedure of Ukraine).

The jurisdiction of the administrative courts apply to legal
relations arising in connection with the exercise of power sub-
ject to the power management functions, as well as the forma-
tion of a public government entity by election or referendum.
The jurisdiction of the administrative courts apply to public
law disputes, including disputes over natural or legal persons
with authority on the subject of the appeal of its decisions
(normative legal acts or legal acts of individual actions), ac-
tions or omissions (Part 1, Section 1, h . 2 tbsp. 17 of the Code
of Administrative Procedure of Ukraine).

If a defendant in a lawsuit for which no reason for the return,
leaving without considering whether or not to initiate proceed-
ings in the case, indicated an individual who does not have the
status of an entrepreneur, the judge no later than two days after
receipt of the claim in court appeals to the relevant registration
location and place of residence of a person to provide informa-
tion on registered residence (stay) such individual.

On leaving the claim without consideration, the open-
ing of proceedings or refusal to initiate proceedings the
judge decides. The decision to open the proceedings will
include:

1) the name of the administrative court, name of the judge
who opened the proceedings in the administrative case, the
case number;

2) by whom and to whom filed an administrative claim;

3) The content of the claim;

4) The date, time and place of the preliminary hearing, if
the court considers it necessary to conduct;

5) Offer defendant to submit within a specified period
written objections to the claim and the evidence that it is (for
the subject of authority - defendant indicated his duty to the
court within a specified period in case of objection to claim
all the materials that were either it should be taken into ac-
count when making a decision, action, inaction assumption,
on which the claim);

6) that the composition of the court considered the case;

7) on the grounds - a conclusion the court to recognize the
causes of missed deadline appeal to the Administrative Court
respected.

Copy of the decision to open proceedings in the adminis-
trative case will be sent immediately after the enactment of the
persons involved in the case, together with an extract of their
procedural rights and obligations under Articles 49, 51 of the
Code of Administrative Procedure of Ukraine.

The defendants and third parties who do not claim inde-
pendent requirements on the subject of the dispute, sent copies
claim and the enclosed documents.

Copy of the decision to leave the claim without consider-
ation immediately sent to the person who filed the petition, to-
gether with the statement of claim and all enclosed materials.

13



Nel/2013

Judge refuses to initiate proceedings in the administra-
tive case only if (Art. 109 of the Code of Administrative
Procedure of Ukraine):

- Statement would be seen not by administrative proce-
dures;

- The dispute between the same parties on the same subject
and for the same reason there are those who come into force:
court order, court order refusing to initiate proceedings in the
administrative case; decision to close the proceedings in the
administrative case; decision to leave the claim without con-
sideration due to missed deadline appeal to the administrative
court (except where such a decision made by the opening of
the proceedings in the administrative case);

- the death of an individual legal entity or terminated who
submitted a claim filed or to which an administrative appeal if
legal disputes do not allow succession.

The court closes proceedings (Article 157 of the Code
of Administrative Procedure of Ukraine):

- If the case cannot be considered in the administrative pro-
ceedings;

- If the plaintiff refused to administrative action and refusal
to accept the court;

- If the parties reached reconciliation;

- If there are those who come into force, the decision of the
court of the same dispute between the same parties;

- In the event of death or the ad in accordance with the law
of a deceased person who was a party in the case, if conten-
tious relationship not allow the succession, or liquidation of
the company, institution or organization that has been a party
to the case.

The trial in modern procedural literature [ 15] rightly called
main (central) stage of the process, within which the objective
set all the circumstances of the case, the actual mutual rights
of the plaintiff and the defendant. Accordingly, outside the
trial cannot set all the details of a specific public legal dispute,
namely, it is impossible to determine whether the violated
rights of public relations or influence the status of the rights
and obligations of individual administrative acts of public ad-
ministration and so on.

In order to definitively establish the truth in the case, the
administrative court must hold a hearing, having considered
all the circumstances of proceedings by examining all the evi-
dence in the case, having heard the explanations of the parties.

And you can see, the legislator explicitly declared avail-
able and the grounds for refusal in opening and closing the
proceedings in the administrative case proceedings. Obvious-
ly, for these reasons only and is not exhaustive.

3) Can you think violated the rights of the taxpayer in the
event that the act of the check carried out on such a taxpayer,
impose certain negative conclusions, but the tax notice deci-
sion on this matter is not taken?

For violation of the rights of taxpayers if the act of the
check carried out on such a taxpayer, impose certain negative
conclusions, but the tax notice decision on this matter is not
taken, we have to consider this.

Making under Article 55 of the Constitution of Ukraine the
right to judicial protection, addressing the court, the person in-
dicates in the lawsuit own subjective understanding of the in-
fringed right or interest protected and how to protect it. Resolv-
ing the dispute, the court must provide an objective assessment
of the presence of the infringed right or interest at the time of
going to court, and determine whether the method chosen by
the plaintiff to protect rights that under the law, and whether this
will provide a way to protect the remedy plaintiff. [13]

No violations of law or discrepancy method chosen by the
plaintiff to protect a manner determined by law, is established
when considering the merits of the case and the basis for judi-
cial decision to deny the claim. [13]

4) Which is the best way to protect taxpayers’ rights in
the case set out in the report on inspection findings were the
basis for the mapping of certain data in electronic databases

tax statements tax authorities? Could it be the subject of a
court claim for wrongful act of recognition of tax audit?

The jurisdiction of the administrative courts apply to legal
relations arising in connection with the exercise of power sub-
ject to the power management functions, as well as the forma-
tion of a public government entity by election or referendum
(Part 1 of Art. 17 of the Code Administrative Procedure of
Ukraine).

The jurisdiction of the administrative courts apply to pub-
lic law disputes, including disputes over natural or legal per-
sons with authority on the subject of the appeal of its decisions
(normative legal acts or legal acts of individual actions), ac-
tions or omissions (Part 2 of Art. 17 of the Code Administra-
tive Procedure of Ukraine).

Everyone has the right to go to court to protect your per-
sonal non-property and property rights and interests (Part 1 of
Art. 16th Civil Code of Ukraine). [17]

The ways to protecting civil rights and interests may be
(Part 2 of Art. 16th Civil Code of Ukraine):

1) recognition of the right;

2) recognition of the transaction null and void;

3) termination in violation of law;

4) restore the situation that existed before the violation;

5) the enforcement of the obligation in kind;

6) change in legal relations;

7) termination of legal relations;

8) compensation and other methods of compensation for
property damage;

9) compensation for moral (non-property) damage;

10) Recognition unlawful decisions, actions or omissions
of public authorities, authorities of the Autonomous Republic
of Crimea or local governments, their officials.

The court may protect civil right or interest otherwise that
is set by contract or law.

In addressing the merits of the administrative court may
satisfy the administrative claim in full or in part, or deny his
satisfaction in full or in part (Part 1, Art. 162 of the Code of
Administrative Procedure of Ukraine).

If you meet the administrative claim court may adopt a
resolution on (Part 2 of Art. 162 of the Code of Administra-
tive Procedure of Ukraine):

1) declare unlawful the decision government entity or in-
dividual provisions, acts or omissions and the cancellation or
invalidation decision or some of its provisions on restitution
of the decision or some of its provisions specifying how its
implementation;

2) requiring the defendant to perform certain actions;

3) the obligation to refrain from taking certain actions;

4) recovery of money from the defendant;

5) temporary ban (suspension) of certain or all of the ac-
tivities of the association;

6) forced dissolution (liquidation) of the association;

7) the forced expulsion of a foreigner or a stateless person
from Ukraine;

8) recognizing the presence or absence of jurisdiction (au-
thority) of the authority.

Thus, the proper way to protect the rights of the taxpayer
in any case would be:

- Administrative way - submitted a complaint to a superior
tax authority or the prosecutor’s office;

- Legal way - to appeal to the court.

Given some provisions of the Constitution of Ukraine
(Articles 8, 55) and the Code of Administrative Procedure of
Ukraine (Sections 1, 2 Tbsp. 2, Part 1, Part 2, Section 1, Art.
17, § 4; . 105), and implicitly clear that the requirement to rec-
ognize the wrongful act of a tax audit may be subject to review
only the administrative court.

This requirement is always embodied in the form of ad-
ministrative action.

Thus, the subject of the claim as a matter of adjudication
- are: 1) the substantive requirement of the plaintiff to the de-
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fendant, 2) something that aims administrative action, 3) the
fact about which a claim is filed.

Thus, the subject of administrative action is always associ-
ated with a public legal relations arising between the plaintiff
and the defendant and is expressed in the request, the request
due to an administrative court. In turn, the substantive require-
ment of the dispute is the result of public law.

The subject of the claim is the part that describes the sub-
stantive requirements the plaintiff to the defendant, against
whom he asked to pronounce a judgment. It is mediated by
legal disputes - a subjective right and duty of the plaintiff and
the defendant. [19]

In particular, administrative action may include the re-

quirement (§ § 1-6 § 4. 105 of the Code of Administrative
Procedure of Ukraine):

- Cancellation or invalidation decision defendant - govern-
ment entity wholly or some of its provisions;

- The obligation of the defendant - the subject of authority
to make a decision or take some action;

- The obligation of the defendant - the subject of authority
to refrain from taking certain actions;

- Recovery from the defendant - the subject of authority
funds for damages caused its illegal decision, action or inaction;

- Execution stopped or not committed action;

- Establish the presence or absence of jurisdiction (author-
ity) of the authority.
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YYACTH HEPEKJIAJAYA B AIMIHICTPATUBHO-AEJIKTHOMY IMTPOBAJIKEHHI
3A 3AKOHOJABCTBOM YKPAIHU: OCOBJIUBOCTI CTAAIMHOI PEITTAMEHTAIII

PARTICIPATION OF A TRANSLATOR IN THE ADMINISTRATIVE TORT PRODUCTION
ACCORDING TO THE LEGISLATION OF UKRAINE:
PECULIARITIES OF REGULATION OF THE STAGE

Bepexna LA.,

3000y8au kaghedpu aOMiHICMPAMUSHO20 Ma 20CNOOAPCHKO20 NPAsa

3anopizbkoeo nayioHanbHO20 YHI6EpCUmMEMY

CTaTTio NPUCBSIHYEHO BU3HAYEHHIO OCOBNMBOCTEN yyacTi nepeknagada Ha OKpeMMX CTafisX aAMiHICTPaTUBHO-AEMIKTHOrO NMPOBa[XXEHHS.
MpoBeneHo I'PyHTOBHWIA aHari3 HayKOBUX OOCTIAKEHb, MPUCBAYEHNX BUBYEHHIO NUTaHb CTaAi aaMiHICTpaTMBHO-AENIKTHOrO NpoBapKeHHs. Ha-
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