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MPABOBA ETHOJIOT'ISI: ICTOPAYHUM MIAXIJI IO AHAJII3Y IPABOBUX CUCTEM

LEGAL ETHNOLOGY: A HISTORICAL APPROACH
TO THE ANALYSIS OF LEGAL SYSTEMS

3aBauabHiok L.B., acnipanTka kadeapu 3arajabHoi Teopii npaBa Ta Jep:kaBu
Hayionanenuii ynigepcumem «Odecvka 10puoudna akaoemisy

CrtaTTs npucBsYeHa OCMiAKEHHI0 NPaBOBO| ETHOMONIT SIK BaXNWBOI ranysi NpaBo3HaBCTBa, WO aHanidye BNvB TpaaumUinH1X HOpM, 3Bu4aiB
i puTyanis Ha (hbopMyBaHHS NMpaBoBKX cucTeMm. [NpaBoBa eTHOMNOTrist BUB4ae 0COBGNMBOCTI MPaBOBOI CBIAOMOCTI Ta KynbTYPU €THIYHUX CMIMbHOT, WO
[03Bonsie rMubLue 3po3yMiTH iICTOPUYHI BUTOKW NpaBa Ta 3aKOHOMIPHOCTI 00 PO3BUTKY B Pi3HMX KYIBTYPHUX KOHTEKCTaX. Y cy4acHOMY CBiTi, Ae
rnobanisauis Ta MynbTUKYNbTypaniamM CTaloTb BCe Binbll akTyanbHUMK, JOCHIMKEHHS NMPaBOBOI KyMbTYpU €THIYHMX CiflbHOT HabyBae 0cobnu-
BOrO 3HA4Y€HHS ANt CTBOPEHHS Ta 3aCTOCYBaHHS 3aKOHOLABCTBA.

Takox po3rnsHyTO NPaBOBY ETHOOTI0 3 NOMAAY iICTOPUYHOTO MIAXOAY, NIAKPECMIOYN BaXIMBICTL B3AEMOZIT NpaBa 3 eTHIYHUMM, KynbTyp-
HUMK Ta couianbHUMKU 0COBNMBOCTSIMU HapOAiB. AKLEHT 3pobrneHo Ha TOMY, LLO MpaBoBa €THOMOriS Jornomarae 3po3yMiTy NpaBoBi AxXepena
pi3HMX HapoAiB, BIAKPMBAKOYM LiHHICTb 3BUYAEBUX HOPM i MOKa3yroumn NpaBo AK BiAOWTOK KynbTYPHOI iEHTUYHOCTI eTHOCIB. ETHonorivyHni niaxia
NiATPUMYE ICTOPUYHY LLKOMY NpaBa, sika MigKPEeCoe 3B'S30K NPaBOBUX CUCTEM 3 KyNbTYPHUMM TPaaMULisSiMK Ta iCTOPUYHIM AOCBILOM.

Y cTarTi Takox 0BGroBOPIETLCS BaXNMBICTb 30epexeHHs KynbTypHOI Ta NpaBOBOI YHIKaNbHOCTI B ymoBax rnobanisadii, konu yHidikosaHi
Mogeni npaBa MOXyTb 3arpoXyBaTu JlokanbHUM NpaBoBuM Tpaauuism. OCHOBHa ifest nonsrae B TOMy, L0 “HapoaHWiA AyX” KOXHOI Hauii Binobpa-
XaeTbeCs B ii NpaBoOBMX TpaAMLISX, WO pobuTb iCTOPUYHMIA NiAXiA BaXnvBUM AN aganTauii npaea Ao CyYacHuX peanin. Takvm YMHOM, npaBoBa
€THOMOris CTae BaXKMBUM IHCTPYMEHTOM A5 AOCNIIKEHHS MPaBOBUX CUCTEM Y CBITII iCTOPU3MY, aHani3youu, K Tpaauuii Ta KynsTypHi LIHHOCTI
BMMNBAKOTb HA PO3BMTOK MpaBa B Pi3HMX CyCMinNbCTBax.

Llen nipxio no3sonsie He nuiwe 36eperty NnpaBoBy caMobyTHICTb, ane i CNpusie po3BMTKY NPaBoBOro niopaniamy. BUBYEHHS NpaBoBOi €THO-
norii MoXe CTaTh OCHOBOO ANsi YOPMYBaHHs BinbLL YyTNMBOrO Ta afanTMBHOMO 3aKOHOAABCTBA, sIke BPpaxoBye NoTpebu pisHux kynbtyp. OTxe,
npaBoBa ETHONOris He nuLe 3barayye TEOPETUYHI 3HAHHS NPO NPaBo, ane i Mae NpakTUYHE 3HAYEeHHS ANs Cy4acHOro NpaBo3acToCyBaHHS.

KntouyoBi crnoBa: npaBoBa eTHOOrSA, iCTOpPUYHa LUKOMa npaea, NpaBoBi TpaawLii, NpaBoBa cycTeMa, aHTPOMONorisa npasa, rmobanisadis,
ETHOKYMNLTYPHWIA acrekT.

The article explores legal ethnology as an essential field of jurisprudence that examines the influence of traditional norms, customs, and rituals
on the formation of legal systems. Legal ethnology studies the peculiarities of legal consciousness and culture within ethnic communities,
providing a deeper understanding of the historical origins of law and the patterns of its development across various cultural contexts. In today’s
world, where globalization and multiculturalism are increasingly relevant, researching the legal culture of ethnic communities gains particular
importance for the creation and application of legislation.

The article also approaches legal ethnology from a historical perspective, emphasizing the significance of the interaction between law
and the ethnic, cultural, and social characteristics of different peoples. It highlights that legal ethnology helps uncover the legal sources of various
nations, recognizing the value of customary norms and portraying law as a reflection of the cultural identity of ethnic groups. The ethnological
perspective aligns with the historical school of law, which underscores the connection between legal systems and cultural traditions as well as
historical experience.

The article further discusses the importance of preserving cultural and legal uniqueness in the context of globalization, where standardized
legal models may threaten local legal traditions. The central idea is that the “spirit of the people” of each nation is reflected in its legal traditions,
making the historical approach crucial for adapting law to contemporary realities. Thus, legal ethnology becomes a vital tool for examining legal

systems through the lens of historicism, analyzing how traditions and cultural values shape the development of law in diverse societies.

This approach not only preserves legal identity but also promotes the development of legal pluralism. The study of legal ethnology could
serve as the foundation for creating more responsive and adaptive legislation that considers the needs of different cultures. Therefore, legal
ethnology not only enriches theoretical knowledge about law but also holds practical significance for modern legal practice.

Key words: legal ethnology, historical school of law, legal traditions, legal system, anthropology of law, globalisation, ethno-cultural aspect.

[IpaBoBa €THOJOTIS € HAI3BUYANHO BaXKIMBOIO Tay33i0
IPaBO3HABCTBA, SIKA JOCITIIKYE, SIK IIPABO B3a€MOJII€ 3 €THIU-
HHUMH, KyJIBTYPHHMH Ta COLiaJIbHIMH OCOOIMBOCTSAMHU PI3HUX
HapopiB. LI Hayka BUBYa€ BIUIMB TPAAUIIIMHUX HOPM, 3BUYAIB
1 puTyasiB Ha GOPMYyBaHHS MTPABOBUX CHCTEM 1 aHAIII3y€E 0CO0-
JIMBOCTI NPABOBOI CBITOMOCTI Ta KyJIBTYpH €THIYHUX CIILIb-
HOT. IIpaBoBa €THOJIOTIS HE JIMIIE JOMOMarae minoIe 3po3y-
MITH iICTOPHYHI BUTOKH TIPaBa, a i BiIKpUBa€e 3aKOHOMIPHOCTI
HOTO PO3BHUTKY B Pi3HHUX KYJIBTYPHUX KOHTEKCTAX, 110 HaOyBae
0c00IMBOT aKTyalbHOCTI B yMOBaX II00ai3alii.

JlociKeHHs TPaBOBOI €THOJIOTT I03BOJISIE TOOAYHTH, K
TpaUIIiliHI PaBOBI CHCTEMH PUCTOCOBYIOTHCS JIO CY4aCHUX
BUKIJIUKIB, TAKHX SIK 3MIHM CYCIIJIBHOTO YCTPOIO, MIrpailis,
TEXHOJIOTIYHMUIT IIporpec Ta iHTerpais pisHHX KynsTyp. Cho-
TOJIHI, KOJIU CYCIUILCTBO BCE OiNbllle IparHe 40 MyJIbTHKYIb-
TypastizMy 1 paBOBOTO TUTIOPAJIi3My, BUBUCHHS 0COOINBOCTEH
MIPaBOBOi KYJIBTYpH €THIYHHUX CHUIBHOT CTA€ BAXIUBHM SIK
JUISL CTBOPEHHS 3aKOHOIABCTBA, TaK 1 I HOTO 3aCTOCYBaHHS.

Hapasi BEKTOpOM OCSTHCHHs IIpaBa IIOCTAOTh MiX-
qucuumuiinapHi Metoau. ChOroJHI BaXKIMBO, LI00 MMiAXOIU
O BHBYCHHS IIpaBa IHTETPYBalM METOAU FOPHCHPYICHIIT
3 JIOCATHEHHSMH I{HIIUX CONIAIBHMX HayK. Y I[bOMY KOHTEK-

CTi 0COONMBOTO 3HAUCHHSI HAOyBae €THOKYJIBTYPHHIl acIICKT,
KA J03BOJISIE MOOAYHUTH ITIPAaBO HE JHIIE SK CYKYITHICTH
HODM, a SIK BiIoOpa)XeHHs KyJIbTYpHOI IIEHTUYHOCTI Ta AyXy
cycninbeTBa. Takuid MifAXif BiAKpUBAE MIHOIIC PO3YyMiHHS
3B’3Ky MDK MPaBOBUMH HOPMaMH, TPAJHUIIISIMH Ta HAaIliO-
HaJTbHUMH OCOOIMBOCTAMH MHCIICHHS, IO BIUIMBAIOTH HA
(hopMyBaHHS [IPAaBOBUX KOHIENUiNH. ETHOKYIbTYpHUI miaxix,
TaKUM YHHOM, CTA€ KIIOUEM J0 OCMHCIICHHS IIPaBa K )KUBOTO
MeXaHi3My, 10 BPaXOBY€E He JIMIIE 3arajibHi HOPMH, aje i yHi-
KaJIbHI PUCH PI3HUX KYABTYp, TOAIOYH JO MPABOBOI CHCTEMH
0coOIMBHH BIITIHOK, BIAIOBIAHUM CBITOIIALY i MEHTAJITETY
KOHKPETHOTO Hapozy.

3 omminy Ha TPHUPOAY MOHATH «IPAaBOBA ETHOJOTIS,
«IOpUIMYHA ETHOJIOTISH» Ta «ETHOJIOTIS IpaBay, Ii TEePMiHH
JIOLIIBHO PO3IVISIIATH SIK B3a€MOIIOB’s13aHI JUCIMILTIHHU, LI0
JeaTh Ha CTHKY IIPAaBO3HABCTBA Ta KyJbTypoJjorii. Bonu
MarTh CHUIBHUHA MIiAXiJA 70 BUBYCHHS COLIOKYJIBTYPHHX
ACIICKTIB IIpaBa, SIKi He TINBKM BU3HAYAIOTH IIPABOBI TPaJuIil
OKpeMUX HapoJiB, a i BiioOpakaroTh IXHe OaueHHs CIpaBesi-
JIUBOCTI T TIOPSIIIKY.

VY cyuyacHOMY CBITI, Jie 100ai3allist HaB’s3ye yHi(iKoBaHi
MOJIeT IIpaBa Ta MOBEAIHKH, MOTpeba B 30epeixKeHH] KyIbTyp-
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HOI Ta MPaBOBOT YHIKAJIBHOCTI CTa€ BCE OLIBII aKTyaJbHOIO.
I'mo6Ganizawuiiini mpouecu CTBOPIOIOTH 3arpo3y Ul caMoOyT-
HOCTI MPABOBUX CHCTEM, sIKi BiOOpakaroTb OCOOIMBOCTI
HAI[IOHAJILHOI KYJIBTYpH Ta iCTOPUYHOTO PO3BUTKY KOXKHOT
kpainu. [IpaBoBa €THOJIOTIS, y IIbOMY KOHTEKCTi, Bifirpae
B&KIIMBY POJIb, OCKUIBKH JIa€ 3MOTY 3PO3yMITH MPABOBI CHC-
TeMH yepe3 MPU3My icTOpii Ta COLIOKYIbTYPHHUX LIHHOCTEH.

JlocmikeHHsT TIpaBOBOi €THOJIOTIi  BapTO MPOBOAUTH
3 MO3MIT Cy4acHOi IOPUIUYHOI aHTPOIIOJIOTII, sIKa T03BOJISE
mublIe 3po3yMiTH, SIK IIPAaBO BILIMBAE€ HA CYCHIJbHI CTPYK-
TYpH 1 MATPUMY€ KynbTypHi Tpaguuii. FOpunuuna anTpormo-
JIOTiS1 € HAYKOO TIPO JIFOMUHY B 11 IPaBOBUX JOpMax iCHYBaHHS,
JOCIIDKYIOUH, SIK TPaBOBI HOPMH 3MIHIOBAIIKCH Pa30M 13 JFOAI-
CTBOM, BiZIOOpa)katouu HOro po3BUTOK i notpedu [6, c. 30].

TaknM 4MHOM, Cy4acHa IOPUINYHA aHTPOIIONOTIs, AOCi-
JDKYIOYH TIPABOBI CHCTEMH Pi3HHUX KYJIBTYP, TONIOMAra€e YHHUK-
HYTH KyJIBTYpHOI yHidikamii Ta crpusie B3aemMo30araueHHIO
MPaBOBUX TPAJMIIH, CTBOPIOIOYHM TapMOHIHHUM TPOCTIp AJIs
CMiBICHYBAaHHS Pi3HUX MPABOBHUX MapagurM.

IOpunnyHa aHTPOMONOTiS BiKPUBAE MOKIIMBICThH ISt
BUSIBJICHHS 3araJIbHUX TEHJICHIIIH Y PO3BUTKY IpaBa, IMiJKpec-
JIFOIOYH BRYKJIUBICTh BPaXyBaHHs [IPABOBOTO PO3MAITTS Ta MEX
PI3HOMaHITHOCTI TIPAaBOBUX CHcTeM. BoHa mporoHye anbrep-
HaTUBY TEHJCHI] Cy4acHOTO 3aXiHOTO IpaBa JI0 CTaHAAPTH-
3aIlil, aKIEeHTYIOYH yBary Ha yHIKQIbHOCTI KOKHOI IPaBOBOT
KynsTypu. EBOJIFOLISI TpaBa — Iie HE IPOCTO MOCTYIOBA 3MiHA
onHiel mpaBoBoi (GopMM Ha iHINY, a CKIAAHUM Hpolec B3a-
€MOJIii Ta BIUIMBY Pi3HHUX COIIAIbHO-FOPUAMYHHUX CHCTEM, SIKi
30epiraroTh aKTyaJbHICTh HaBiTh 10332 MeXaMu OdiliifHOro
MIpaBOBOTO 1o [3, ¢.6].

CyuacHa npaBoBa €THOJIOTISI CITUPAETHCSI HA KOMITJICKCHUH
MiAXIA 10 TpaBa, MOETHYOUN /1€ PUPOIHOTO TpaBa, pH-
JIMYHOTO MO3UTHBI3MY Ta COLIOJIOTII MpaBa, 10 T03BOJISIE PO3-
IJISIaTH TIPaBO K 0araTOBUMIpHY cucTeMy. BoHa BpaxoBye
IHCTUTYLIIHI, COLIOKYIbTYypHi, TepMEHEBTHYHI Ta aKcioJo-
TiYHI acTeKTH, 110 BUHHUKIN HAa OCHOBI KYJIBTYpHO-aHTPOIIO-
JIOT1YHOT MapaJurMy IMi3HAHHS, sIKa YTBEPIMIIACS B €BPOIICHi-
CbKiM IpaBoBill Mymui micas BIAXOAY BiJl MOAEPHICTCHKOIO
NOINIAAY Ha YHIBepCAJbHICTb MPABOBUX HOPM [UISL Pi3HHUX
HapO/IiB.

O/HUM 3 OCHOBHHX METOJIIB ITPABOBOI €THOJIOTII € iCTO-
PUYHUI aHai3, 0 JONOMarae 3po3yMiTH, sIK (hOpMyBaInuCs
1 PO3BUBAJIMCS MIPABOBI CUCTEMHU PI3HUX €THIUHHX IPYI Mpo-
TSITOM iXHBOTO PO3BHTKY.

I'moGanizamisi, CBOEI0 Yeproro, Crpusie 30JIMKEHHIO Tpa-
BOBHX CHCTCM, II0 MOXE IIPU3BOAUTH JIO BTPATH YHIKaJIb-
HUX NPaBOBUX Tpaguuiil. Ile cTUMyIOe aKkTHBI3aIil0 €THO-
KyJbTYPHUX KOMIIOHEHTIB y TIpaBi, sIKi MparHyTh 30epertu
CBOi 0COOJIMBI HOpPMH, MPOTHCTOSYM YyHidikarmii. Taxum
YMHOM, TPABOBA IIOJITHKA JCP)KABH MOBHHHA aJaNTyBaTUCS
JI0 JIOKAJIBHUX YMOB, 30epiraroduu OajlaHC MiX 30€peKCHHSIM
KyJBTYPHOT CaMOOYTHOCTI Ta 3arajbHOI0 TIPABOBOKO TAPMOHI-
3ariero [7, c. 68].

Inest BUBYCHHS NIPaBOBOi CAMOOYTHOCTI KOXXHOTO HapOmy
Oepe MOYATOK BiX NMPUPOAHOI IIKOIM TpaBa, IO BHUCTYNAE
MPOTH JIEP)KABHOTO IICHTPAi3My B IpaBoTBOpuocCTi. Harmpu-
knan, [Hapas JIyi ne MonTeck’e, oquH i3 (yHIaTopiB mpa-
BOBOi €THOJIOTi{, CTBEp/KYBaB, IO KOXHE CYCIIIJIECTBO
Mae CBOI 0cOONMBI IPaBOBI HOPMH, OOYMOBIEHI KJIIMAaTOM,
JIeMorpadiuHO CTPYKTYPORO, reorpadpiuHuM CepeoBUIIEM
Ta ICTOPUYHIMHI YMOBaMH, TOMY MEXaHIuHa Iepeiada 3aKoHiB
3 OfIHi€T KyNbTYpH B 1HILY € HEOLUUIbHOIO [9].

Y XX croniTti i€l €THOMNOTIT TpaBa OTPUMAIH IMITYJIbC
y KOHTEKCTI YCBIZIOMJICHHSI 0araTOMaHITHOCTI KYJBTYp, IO
CYIPOBOIKYBAJIOCS HOBMMH IIXOIAMH B COLIOJOTIT Ipasa,
akcionorii Ta Qenomenonorii. Lle npusero g0 TOro, IO
IIpaBOBa €THOJOTIS CTajJla MOCTOM MK PIi3HMMH HayKaMH,
00’ €JIHYOUH aCIIEKTH 1JCHTUYHOCTI, KOJIEKTUBHOT CBIZIOMOCTI
Ta KyIbTypHHUX TPAIMIiil, II0 BIUTMBAIOTH HA (HOPMYBAHHS
npaBa. BaX<JIMBO MiAKPECIUTH, IO BUBYCHHS CTHOKYIBTYp-
HUX MPaBOBUX MPOILECIB 3a0e3neuye OuIbIl DIHOOKE PO3y-

MIHHSI [TpaBa SIK ()eHOMEHY, BIZIMIHHOTO Il KOKHOTO €THOCY.

CpOrofiHi IpaBoBa E€THOJIOTIS € YHIKAJIbHOI Taiy33io
TYMaHITapHUX HayK, € MOEIHYIOTHCS 3yCHUIs eTHOrpadis,
AHTPOIMOJIOTIB 1 IOPUCTIB, SIKi JOCHIKYIOTh IIPaBOBi TpaIuLlii,
IO 3aXHIIAI0Th KyIbTypHY CaMOOYTHICTh CIIUIBHOT. [T MeToro
€ I0CITIDKEHHSI MOJIeNIeld TPaBOBOTO OyTTs, 3aB/SIKU YOMY BJia-
€TbCS 30€PerTH E€THOKYJIBTYPHY 1IEHTHYHICTD Y MPOLECi TIo-
0aspHOI IHTErparii.

TakoX BaXKJIMBO 3a3HAYHTH, IIO CydacHa morpeda y 3MiHi
IIPAaBO3HABYMX IIAXOJIB € BIATYKOM Ha 3pOCTarouy HeoOXin-
HICTh BpaxyBaHHs €THIYHHUX OCOOIMBOCTEH 1 MPaBOBOI CBi-
JIOMOCTI pI3HUX HapojiB. BrpoBamkeHHs eTHOrpadiqHOrO
MIIXOTy CHPHSIE TIOJOJNIAHHIO €BPOIIEHTPUCTCHKOTO PO3YMIHHS
[paBa Ta JIa€ MOXJIUBICTD OiJIbIII TOYHO BiTOOPA3UTH CHELHU-
(iky OKpeMHX KyJIbTYp Y IPaBOBHUX cUcTeMaX. TakKUM YHHOM,
FOpPHUIUYHA ETHOJIOTIS (JOKYCYE CBOIO yBary Ha JIFOJMHI K IICH-
Tpi IPaBOBOI CUCTEMH, JIe IPABO CITY)KUTh 3aCO00M 3aXUCTY 11
KyJIBTYypHOI Ta HalliOHAJILHOT 1IEHTUYHOCTI.

I'moGamnizarisi 3MiHIOE HE TUIBKU KYJIBTYpHE CEPEIOBHIILE,
are i BIUTMBAE Ha MPABOBI CHCTEMH, HAMAralounch MPUBECTH
iX 10 €MMHUX CTAHIAPTiB. YHACIIJOK [[bOTO BUHUKAE HOBHH
«r100anbHUN MOPSIIOK», NOOYA0BaHUM Ha JIi0epaTbHO-IEMO-
KpaTHYHUX NPHUHIMNAX, L0 BinoOpakaroTh ¢imocodepki
Ta CGKOHOMIYHI 3acajy 3aXiJHOro cBiTy. BomHowac 3 mum
3’SIBISIFOTBCSI PYXH, LIO NMPArHyTh 30€PerTH KYJIBTYPHY aBTeH-
TUYHICTb, JIOKAJbHI [IPAaBOBI TPaguLil Ta 3a0€3ME€UUTH IPABO
Ha aBTOHOMHE IIPaBOBE PETYNIOBAHHS, HE3aJIEKHO Bifl 3araib-
HUX CBITOBHX TpeHIIB [2].

CydvacHHil CBIT HE TUIbKH JO3BOJISIE KYJIBTYpaM B3a€MO-
NSATH, @ i 3MyIIye IX BIUIMBATH OJlHA HA OJHY, IO MPHU3BO-
IUTh 10 acUMIIALl, 3armo3udeHb 1 3miH. [lopsa 3 mnodanb-
HOM yHi(iKaIli€r 3pocTae MparHeHHs 30eperTy HalliOHAJIbHY
IIEHTHYHICTD, MIIKPECTIOIUN BaXKIIUBICTh €THOIEHTPUIHHX
MiAXONIB y NMpaBO3HABCTBI. Lle cTaBUTh Ha MOPSAIOK JEHHUI
3aBAAHHS JOCITIIPKEHHS 1 30€peKeHHs JIOKaJbHUX MIPABOBUX
MPAKTHUK Ta iX aJanTailii 10 CBITOBHX MPOIECIB.

Ha 1 ¢opmyBaHHS €IMHOI CBITOBOI MPaBOBOI KYJIBTYPH
BUHUKA€E Jenani Ouiplia morpeda y MIATPUMII YHIKaTbHUX
IIPAaBOBUX HOPM, SIKi HAJAIOTh 1AEHTUYHOCTI KO)KHOMY CycC-
ninbeTBy. [le BKIFOUae TEHIEHIT 10 3aXKMCTy BiJl 30BHIIIHIX
BIUTUBIB, MIATPUMKY JIOKAJIBHUX 3BUYAEBHX HOPM Ta 3a0e31ie-
YEHHsI aBTOHOMHOTO PETYJIIOBAHHs BHYTPIIIHIX BiTHOCHH, IO
CIMPAIOTHCS HA TPAAMLIHHI IPUHIMIIH.

Po3ymiHHs TipaBa He OOMEKYEThCS JIMIIEC IPABOBOIO
emicremosioriero. 11[06 MOBHICTIO OCSTHYTH MPABOBI SBHINA,
HNOTPiOeH KOMIUIEKCHUM MifXiA, 0 00’ €IHye 3HAHHS 3 I0pU-
JIMYHOT ETHOJIOTI], MPaBOBOI TICHXOJOTil Ta aHTPOIOJIOTII.
Jlumre TakuM coco0OM MO>KHA MIPOHUKHYTH Y CYyTh TIPaBOBOT
peaNbHOCTI, aJKe IPaBOBI MOTHBHU ITMOOKO MOB’s3aH1 3 €THO-
KyJIbTYPHAMH TOBEIIHKOBUMH MOJIEISIMH, sIKi (hopMyBasmcs
cronitTsimMu [4, ¢.176].

MOoxJIMBO, JIJTsl TIMOOKOTO Mi3HAHHS TpaBa MOTPiOeH rep-
MEHEBTUYHHH MiJXiJ1, SKUil nependadae BpaxyBaHHs KyJIbTyp-
HOTO KOHTEKCTY B iHTepIipeTawii npaBoBux siBuil. Lle no3Bossie
mo0aYnTH MpaBo siK GararorpaHHuii EHOMEH, HEBIIIIBHUI
BiJl TPJIUIIii Ta CBITOIVISILY HAPOLY.

CporojiHi BiIOyBa€ThCsl 3HAYHA 3MiHA METOAOJIOTIYHUX
MiAXO/IB 10 TIPABOBUX JOCIHI/DKEHb, 1 UBLUII3ALIAHUN TTiXi]]
HalyBae 0COONMMBOTO 3HAYCHHs. BiH Bu3HA€ iCHYBaHHS MHO-
JKHHHHX MTPABOBUX CHCTEM, KOJKHA 3 SIKHX BiToOpaXkae Creru-
(hiuHi KyJIBTYPHI Ta COLiaIbHI YMOBH.

[IpaBoBa eTHOIIOTIS, CIUPAIOYUCH HA IIUBLTI3AIIMHI 1Ti]-
XiJ, DomoMarae Kpale 3pO3yMiTH NpaBOBi JKepena pi3HHX
HapoqiB. le Hayka, sika BiJKPUBA€E I[IHHICTh 3BUYAEBUX HOPM
i MOKa3ye MpaBO SIK JKUBUE BiIOMTOK KYJIBTYpHOI i7ICHTHY-
HOCT1 KO)KHOTO €THOCY, 1110 HOTpeOye 30epexeHHs Ta IPUCTO-
CYBaHHS JI0 peasiiif Cy4acHOTO CBITY.

ETHONMOTrIYHUI TiAXix y MpaBO3HABCTBI MiATPUMYE iCTO-
pPUYHY IIKONy TIpaBa, sKa MiJAKPECIIOE BaXKIHMBICTh TIHOO-
KOTO 3B’S13Ky MPABOBUX CHCTEM 3 KYJIbTYPHUMH TPAAULISIMU
Ta ICTOPHYHKMM JOCBiZIOM Hapoay. BinmoBa Bij paiioHaic-
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TryHuX iaei XIX CTOMITTS Crpusiia YTBEPIKCHHIO JTYMKH,
110 [IPAaBOBi CUCTEMH IIOBHHHI OpraHiyHO BUPOCTATU 3 HAPOA-
HUX 3BUYAIB 1 TpaauLiii, 1100 3a0e3meuyBaru ColiaibHy CTa-
OlbHICTH Ta 30epiraté KynbTypHY camoOyTHIcTh. Lle crano
CBOEPIHOIO TPOTHBArOl0 DIodalli3aliiHUM Tporecam, sKi
4acTo CHpUSIIOTH yHi(ikauii Ta koMepLiaizanii.

Icropuyna mKonga mpaBa HAroloOWIye Ha YHIKaIbHOCTI
MpaBa KOXKHOT HaIlil, BIAKHIAIOYH YHIBEpCaJbHI 3aKOHH, SIKI
MOTIH O OJIHAKOBO JIisATH JUIs BCiX. BoHa BBaxae, 1110 MpaBoBi
HOpMH (OPMYIOTHCS ITiJ BIUIMBOM COLiaJbHUX, KYJIBTYpHHX
1 peniriiiHux 0oOCTaBHMH, a HE NMPOCTO MIISIXOM 3aKOHOMAAB-
4Oro perymoBaHHs. TakMM YHHOM, IPaBO IOCTAa€ SIK BUpa3
DIMOUHHOT CYTHOCTI, 1110 BiJOOpakae iICHTHYHICTD 1 CIiIbHI
LiHHOCTI Hapoxy. BunarHi npencTaBHUKY iCTOPUYHOT LIKOJIH,
taki sk . I'yro, K.®. Caginbi Ta I. [lyxra, cTBepmKyBanu,
IO MPaBO HE BHHHMKAE OAHOMOMEHTHO BHACIHIIOK yKa3zy 4d
3aKOHY, a PO3BHBAETHCS MMOCTYIOBO, SIK YaCTUHA KYJIBTYpPH,
BiZJOOpaxalouu MOpaJbHI Ta JAYyXOBHI OCOOIMBOCTI CyCHilb-
cTBa. BOHM po3mIsiaany mpaBso SIK HeBi €MHY YaCTHHY HapoJI-
HOT KYJIBTYPH, IO TIPUPOTHO PO3BUBAETHCS PA30M i3 CYCITiIb-
cTBoM. ['yro mopiBHIOBaB ()OpMYBaHHS IpaBa 3 PO3BUTKOM
MOBHU, SIKa PO3BUBAETHCSI INPUPOAHO, 0€3 30BHIIIHBOIO IPU-
Mmycy. CaBiHbi MiAKpECIIOBaB, 1[0 IPABOBI HOPMU HAPOIKY-
FOTBCS 3 TPAJIUIIIH Ta IEPEKOHAHD HAPOY, & HE HaB A3yHOThCS
JIepIKaBoIo, IMiIKPECIIOI0YH, IO NPaBo, BUTbHE BiJl JAEpiKaB-
HOTO BIUIMBY, € CIIPaBXHIM BHpa3oM Boii Hapony. Ilyxra x
BBaXKaB, 1110 3aKOHU JIMIIE BiT0OPaXaloTh TOH MOPSIOK, KU
yke c(hopMyBaBCsl B CYCIUIbCTBI, 1 1[0 OCHOBOK MPAaBOBHX
HOPM € 3BU9aeBe mpaso [8].

OcHOBHa i/iest iICTOPUYHOT ILIKOJIM TIOJIATA€E B TIEPEKOHAHHI,
10 «HAPOIHMHN JTyX» KOKHOI Hallii 3HAXOIUTh CBOE BioOpa-
JKeHHs B 11 MPaBOBUX TPAIHIILX. Y IbOMY CBITII JIEMOKpPATist
Ta IPUPOJIHE TPABO CIIPHAMAIOTHCS SIK IPOYKTH JJOBIOTO ITPO-
necy KyasTypHoi eBosromii. [IpoTe icTropryuHMiA migxin Takox
Ma€ CBOi TPYAHOII, OCKITbKM HOTO HEJNErko afanTyBaTd IO
CYYacHUX peaiid, ie mpaBo MOTpedye THYYKOCTI Ta 31aTHOCTI
IIBHAKO pearyBaTd Ha 3MiHM B CycHiibCcTBi. HesBaxkaroum
Ha i TPYAHOIL, ICTOPUYHA IIKOJa AKIEHTY€e Ha 3HAYYIIOCTI
€THOKYJIETYpPHOTO acCIEKTy B IIPAaBO3HABCTBI. SIKIO criovaTky
icTOpHYHA IIKOJIa MpaBa 3arepedyBaa M03a4acoBicTh IpaBa,
TO, EBOJIOLIOHYIOUH, BOHA BU3HAJIA TIPaBO (DEHOMEHOM 1 T103a-
4acoBUM, 10 301u3mwio ii 3 NPUPOJHO-IIPABOBUM BUEHHSIM
[3, c. 6]. CyuacHi HaykoBi Tedii, Taki K aHTPOMOJIOTis MpaBa
[1], repmeHeBTHKA Ta HAIIOHATLHO-KOHCEPBATHBHI KOHIICTIIIIT,

BTUTIOIOTH IIi ij1ei, MiJKPECIIIOIYN BaXKIIUBICTh KYJIBTYPHHX
LiHHOCTEH Y OpMyBaHHI IPAaBOBUX CUCTEM KOXKHOTO HApOLYy.

OpHUM 13 TO3UTHBHUX ACTEKTIB ICTOPUYHOT IIKOJIU TpaBa
€ Harojioc Ha HEOOXIAHOCTI TIMOOKOrO BHMBYEHHS icTOpIl
npaBa, HOro BHTOKIB Ta HAKOMHYECHUX MPABOBHUX TPaIMIIH,
110 J03BOJISIE OCMUCIIUTH PO3BUTOK IPABOBUX CUCTEM y KOH-
TEKCTI KOHKPETHOT KyJIBTYPH.

3aHena MoJepHICTChKOI Qismocodii 3 T ifeer yHiBep-
CAJIbHHUX 3aKOHIB IPaBOBOT €BOJIIOLI, OTHAKOBO PEJICBAHTHHX
JULSL BCIX HApOJiB, BIAKPUB LUISAX 10 JOMIHYBAaHHS KYJIBTYpPHO-
AQHTPOTIOJIOTTYHOTO MiAXOY B €BPONEHCHKOMY IPABO3HABCTBI.
CphOrofiHI 1IeH TiJIXiJl aKIIEHTYE yBary Ha TaKMX KOHIICHIIISIX,
SIK KOMYHIKaTHBHE PO3yMiHHS MpaBa, aKCiOMOTTYHMHN IMiaXij,
HAaIlOHAJIbHO-KOHCEPBATUBHUI HAIIPSIMOK, @ TAKO)K FepPMEHEB-
THUYHA Ta QHTPOIIOJIOTTYHA METOJOJNOT .

Po3rnsimaroun mpaBo SIK KyJIbTYpHUH (DEHOMEH, MU MaeMO
3MOTY BHUSIBUTH YHIKQJbHI PUCH MPAaBOBUX CHUCTEM KOXKHOT
KyJABTYPH, L0 JIO3BOJIIE 3PO3YMITH IIIMOOKHUH 3B’S30K MiXk
MPABOBUMHU HOPMAaMH Ta COIIATbHIUMH I[IHHOCTSIMH KOHKPET-
HOTO Hapojay. Mexa MiXk MPaBOBUM 1 HEIIPABOBUM CTa€ PO3-
MHUTIIIOK, a/IXKe MTPABO TEeIepP PO3MIAAETHCS SIK POSIB 3araib-
HOI KyJIBTYpPHOI CBIIOMOCTI, @ HE IIPOCTO K HAOIp MpaBUI YU
(hopmanbHOCTEIH.

CyuacHi mpaBoOBi TEOPil MOCTYMOBO IHTETPYOTh KYJIBTYp-
HUI KOHTEKCT y TMpoIec po3yMiHHs mpasa. Bigxix Bin ¢op-
MaJIbHO-I0OTMaTUYHUX MOJIENICH J1a€ MOXKIIMBICTh PO3IIISTHYTH
paBoOBi ()EHOMEHU SIK YACTUHY KYJIBTYPHOTO JKHUTTS, IO PO3-
KpHUBAE MTPABOBI ApXETHUIIH, TPATUIIIT TA MEHTAIbHI CTPYKTYPH,
BJIACTHBI PI3HUM CYyCIIJILCTBAM.

ITpaBoBa aHTPOMOJIOTis, 30KpEMA, 3BEpPTaE OCOOIUBY yBary
Ha JOCHI/DKCHHsSI TpaBa B acCMeKTi €THIYHOI 1JIEHTHYHOCTI
Ta KyJbTypHOT caMoOyTHOCTI. []e BaJIMBUI IHCTPYMEHT JIst
30epeEeHHs NPABOBHX CHUCTEM SIK EJIEMEHTIB KOJIEKTHBHOT
mam’siTi Ta HaIlOHAJIBLHOI caMOCBIAOMOCTI. Takum YHUHOM,
[IPaBO CTA€ HE JIUIe HAOOPOM HOPM, a i 3ac000M 30epeKeHHS
KyJBTYPHOT CHAJIIIIMHU, MOBHHUX 1 COLIIAIbHUX 0COOIMBOCTEH
HapOoy.

Lei nmigxix migkpeciroe, Mo OpaBo MOXke OyTH iHCTpY-
MEHTOM He TUIBKH PETYIIOBAHHS, ale i 30epeKeHHS yHIKaIb-
HUX PUC, SIKI BIAPI3HSIIOTH OJMH Hapoj Bix iHmoro. CydacHi
MPaBOBI CHCTeMH, 30araueHi KyJIbTYPHHMH KOMITOHEHTaMHU,
CTalOTh OUIbII CTIHKMMHM Ta 3IaTHUMH €(EKTUBHO BiJIO-
BiJlaTH Ha BHUKJIMKM Io0aiizailii, He BTpayarodu MpH IbOMY
HAI[lOHAJIBHOI 1IEHTUYHOCTI.
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