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The article conducts a comparative study of national legislation of France, Germany, and Ukrainian legislation in the field of legal regulation
of commerecial relations in terms of contractual liability for breach of commercial contract. It is proven that the national legislation of Ukraine primarily
needs improvement in cases of non-performance and improper performance of the contract, as a consequence of the offense and contractual
liability can be considered as an additional obligation, namely: additional rights of the creditor and additional obligations of the debtor.

An analysis of the main principle of continental law — the obligation to fulfill an obligation — was carried out, while the requirement for
monetary compensation for damages is considered secondary. The general distribution of damages into compensatory and moratorium damages
and the general procedure for their compensation were studied. Damages for compensation are divided into compensatory damages caused by
non-fulfillment of obligations in general and moratorium damages caused by late performance.

For moratorium damages, the demand for the fulfillment of the obligation in kind is declared along with the demand for damages; in the case
of recovery of compensatory damages, there is no requirement to fulfill the contractual obligation. In continental law, there is no concept of improper
performance of an obligation, the consequences of such a violation are similar to the consequences of delay.

An analysis of existing approaches to damages in German and French law: advantages, disadvantages, risks was conducted.

In Ukrainian legislation, compensation for damages is simultaneously the subject of regulation of the Civil and Economic Codes of Ukraine
and corresponds to the general principle of full compensation to the injured party without allowing him to enrich himself: reliability, foreseeability
of damage, taking measures to prevent the occurrence of damages.

The analysis of the current legislation proved that the economic and legal concept of liability for breach of contractual obligations in Ukraine is
generally correlated with the legal norms of continental law countries. In order to increase the effectiveness of the legal regulation of contractual liability
in economic relations in Ukraine, we consider it necessary to establish in the legislative norms as a safeguard for the protection of the economically
weaker party of the contract the possibility of the court resolving the excess or reducing the amount of the penalty determined by the contract.
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Y cTaTTi NpOBOANTLCS MOPIBHAMNBHE AOCMIAXKEHHS HaLioHanbHoro 3akoHogascTBa PpaHuii, HimewunHu Ta 3akoHogaBcTBa YkpaiHu y capepi
NpaBOBOrO perynioBaHHS KOMepPLIHUX BIGHOCUH B YaCTUHI AOrOBipHOI BiANOBIAANLHOCTI 3@ MOPYLLEHHS KOMepLiiHoro Aorosopy. [loBedeHo, Lo
HauioHanbHe 3aKkOHOaBCTBO YKpaiHu B nepLuy Yepry notpebye yaoCcKoHaneHHs B BUNagkax HEBUKOHAHHS | HEHANEXHOTo BUKOHAHHS JOroBopY, siK
HacnigKy NpaBoMnopyLLIEHHS | AOroBipHY BiAMOBIAANbHICTL MOXHA PO3rnsAaTh Sk AofaTkoBe 3000B’3aHHS, a came: 4oAaTKOBI Npasa KpeauTopa
i nopaTkoBi 30608B’A3aHHA GOpXKHMKA.

MpoBeaeHo aHani3 rofloBHOrO MPUHLIMMY KOHTUHEHTANbLHOTO Npaea — 060B’A30K BUKOHAHHS 3060B’A3aHHS, NpY LIbOMY BUMOTa LLOA0 rPOLLOBOI
KoMneHcaLii 36uTKiB po3rnsaaeTbes Sk apyropsigHa. [ocnimkeHo 3aranbHUn po3nogin 36uTkiB Ha KOMMEeHCaTOpHi Ta MOPATOpHi i 3aranbHui
nopsiAoK iX BiALIKOAYBaHHSA. 306MTkK, ski MatoTb ByTW BiALIKOAOBAHI, PO3MOAINSATL HAa KOMMNEHCATOPHI, 3anodisiHi HeBUKOHAHHAM 3060B’A3aHHS
B3arani, Ta MOpaTopHi, 3anofisiHi NPOCTPOYEHHSIM BUKOHaHHS. [ns mMopaTopHUX 30UTKIB BMMOra Npo BWKOHAHHS 3000B’si3aHHS B HaTypi
3aABNSAETLCA NOPSA i3 BUMOMOK MPO BIALWKOAYBaHHA 30WTKIB; NPU CTATHEHHI KOMMEHCaTOpHMX 30WTKIB BMMOra nMpo BUKOHAHHSA [OTOBIPHOMO
3000B’A3aHHs He Npen’sBNsSeTbCs. B KOHTMHEHTanbHOMY npaBi BiACYTHE MOHATTS HEHANEXHOro BUMKOHaHHS 3000B’A3aHHS, HACMigKku Takoro
NopyLUEHHS NoAibHi Hacniakam NPOCTPOYEHHS.

MpoBeneHwWiA aHani3 icHy4KX NiAXoAiB A0 BiALWKOAYBaHHS 30UTKIB B HiMELbKOMY Ta dopaHLly3bKOMY NpaBi: nepesaru, HeQOMiKK, PU3MKK.

B ykpaiHCbkOMy 3akOHOAABCTBI BifLUKOAYBaHHSA 30MTKIB € OOHOYACHO NpeaMeToM perynoBaHHsa LisinsHoro Ta Mocnogapcbkoro kopgekcis
Ykpainv i Bignosigae 3aranbHOMY MNpUHLMMY MOBHOI KOMMEHcaLii MOTepninii CTOPOHi i3 HedonylleHHsM i 36aradyeHHs: [OCTOBIPHICTb,
nepen6avyBaHiCTb LUKOAW, BXUTTS 3axX04iB Ans 3anobiraHHs BUHUKHEHHIO 30UTKIB.

AHani3 YMHHOro 3aKoHOAAaBCTBa [OBIB, LU0 rocnofapCbKo-NpaBoBa KOHLEMNLis BiANOBiAaNbHOCTI 32 MOPYLUEHHSI AOroBipHUX 3000B’s13aHb
B YKpaiHi 3a 3aranbH1M NigxoAoM CniBBiAHOCUTLCS i3 MPaBOBUMM HOPMaMM KpaiH KOHTMHEeHTanbHOro npasa. [Ans nigBuLLEHHS edeKTUBHOCTI
NpaBOBOro PerynoBaHHs AOrOBIPHOI BiAMNOBIAANBHOCTI B rOCNOAAPCHKMX BiJHOCKUHAX B YKpaiHi BBaXaeMo HeobXiZHWM BCTAHOBUTM B 3aKOHO4ABYMX
HOopMax SIK 3anobiKHUK A5 3aXMCTY eKOHOMIYHO BinbLu cnabkoi CTOPOHW JOroBOPY MOXIIUBICTb BUPILLEHHS CYA0M HaAMIPHOCTI @60 3MEHLUEeHHS
PO3Mipy HEyCTONKN, BU3HAYEHOT JOrOBOPOM.

KntouyoBi cnoBa: komepLiiiHWii JOroBip, AOrOBipHa BiAMNOBIAANBHICTb, 36UTKW, KOMNEHCATOPHI 36UTKX, MOPATOPHI 36UTKU.

Formulation of the problem. The legal adjustments
of commercial relations on the conditions of integration into
the European community requires Ukraine to improve national
legislation mainly on the part of legal adjustments of contractual
responsibility for the breach of commercial contract in the cases
of unfulfillment and improper implementation of agreement.

The article’s purpose is a comprehensive analysis
of losses under contract in the national legislation of some EU
countries and Ukraine.

Presenting main material. In continental law, not taking
into account the external differences in national law of for-
eign countries, there is a main principle: the duty to fulfil
commitments and to claim pecuniary compensation as prop-
erty sanction is examined in second rate. Losses that must be
recovered are divided into compensative, which are caused by
unfulfillment of obligation in general, and moratorium, which

are caused by delay execution. For moratorium damages
the claim to fulfil obligation in natural are declared together
with the claim to compensate damages. For compensative
losses the claim to fulfil contractual obligation is not declared.
In continental law the concept of improper fulfilment of obli-
gation is lacking, and the consequences of such violation are
similar to the consequences of delay execution.

In German and French law, the compensation for losses as
a variety of contractual responsibility is generally regulated
at the level of general norms of obligation rights within the civil
law. In German law the compensation for losses is considered
as one of the aspects of compensation for damages as conse-
quence of contract breach. The concept of damages is considered
in a comprehensive sense: property destruction, and lost profit
can be identified as damages. According to article 252 of Ger-
man Civil Code [1], lost profit is included in the general volume
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of losses. Principle of "total responsibility” is used in the German
law: the aggrieved party has a right to demand compensation for
all property losses in case of presence of certain cause-and-effect
connection with the phenomenon that became the reason of dam-
ages. In case the aggrieved party in good time did not promptly
take all possible measures for damage prevention, then they have
no right to demand the compensation for this part of losses.

In French law it is worked out by judicial practice
and assigned in the legislation the institute of forcing to ful-
fil obligation in natural: when the debtor evades execution
of the court decision, the fine for each day of delay of fulfilment
is imposed. The size of the fine is set by court discretion and is
not limited. The compensation for losses aims to compensate
creditor’s losses that were inflicted by the breach of contract
of debtor. Losses that must be prepaid to the creditor are deter-
mined as a loss of creditor, or benefit that they were confined.

In accordance with article 1150 of German Civil Code
[1] a debtor is responsible only for losses that were foreseen
or could be foreseen during the contract conclusion, except
when it could not be fulfilled because of a debtor’s wilfulness.
In French law two types of losses are identified: the losses
inflicted to the debtor from the day of delay execution — mora-
torium losses that must be compensated even if the obligation
was fulfilled, and losses caused by obligation unfulfillment —
the compensative losses. The article 1149 of French Civil Code
determines the possibility to levy lost profit as direct losses.

It is possible that it will be hard to prove the size of inflicted
losses and in such cases for the condition to pay some amount
a forfeit is included in contract. In continental law the penalty
role of forfeit is the punishment of contract violator, but not in
establishing the broken right of the aggrieved party. In German
legal system a forfeit is determined as a form of agreement
concluded under certain conditions. In French law a forfeit is
characterized by a greater compensative orientation. So in arti-
cle 1229 of French Civil Code [2] it is straightly determined
that a forfeit is the infliction of losses that a creditor suffers
as a result of unfulfillment of main obligation. The law gives
the court the right to diminish or increase the size of the for-
feit set by an agreement if it is excessive or undersized, and all
other grounds are declared invalid. Thus, a safety point is set for
the defence of the economically weaker part of the agreement.

According to the norms of Article 28 of United Nations
Convention on Contracts for the International Sale of Goods
(1980) (which also is a part of national legislation of the coun-
tries, which ratified it) one party is entitled to require perfor-
mance of any obligation by the other party, a court is not bound
to enter a judgement for specific performance unless the court
would do so under its own law in respect of similar contracts
of sale not governed by this Convention [3]. At the same time
in the Article 46 of the mentioned above Convention the buyer
may require performance by the seller of his obligations unless
the buyer has resorted to a remedy which is inconsistent with
this requirement [3]. Besides Article 45 gives a possibility to
the seller to claim damages which consist of a sum equal to
the loss, including loss of profit, suffered by the other party as
a consequence of the breach. Such damages may not exceed
the loss which the party in breach foresaw or ought to have
foreseen at the time of the conclusion of the contract, in
the light of the facts and matters of which he then knew or
ought to have known, as a possible consequence of the breach
of contract (Article 74) [3]. Thus United Nations Convention
on Contracts for the International Sale of Goods is based on
the concept of liquidated damages. This concept can be also
found in the commercial law of Great Britain and USA.

The variety of approaches to the determination of penalties in
different states did not allow the United Nations Convention on

Contracts for the International Sale of Goods to establish uniform
rules about it. Even though the institution of penalty is not reflected
in the United Nations Convention on Contracts for the Interna-
tional Sale of Goods, it does not limit the rights of the parties to
establish independently a default clause in the contract. If such
a condition is agreed by the parties, then the question of the appli-
cation of a penalty and its correlation with losses must be resolved
in accordance with the norms of applicable national law. Also, it
declares that a party who relies on a breach of contract must take
such measures as are reasonable in the circumstances to mitigate
the loss, including loss of profit, resulting from the breach. If he
fails to take such measures, the party in breach may claim a reduc-
tion in the damages in the amount by which the loss should have
been mitigated (Article 77) [3].

In the Ukrainian legislation compensation for losses is
simultaneously regulated by the Civil and Economic Codes
of Ukraine. In article 611 of the Civil code of Ukraine [4]
the losses are determined as one of the legal consequences
of obligation violation: the legal consequences set by an agree-
ment or law come in force in case of obligation violation, in
particular if the obligation is terminated as a result of one side’s
abandonment of the obligation, if it is set by an agreement or
law, or termination of contract; changing terms of obligation;
payment of forfeit; compensation for damages and moral
losses. But in article 216 of the Economic code of Ukraine
[5] the losses are determined as a variety of economic-legal
responsibility of both sides of economic relations for offence
in the economic field. The cost of the damaged or destroyed
property, additional charges, lost income, and material compen-
sation for moral harm are included in the damages structure. In
article 616 of the Civil Code of Ukraine foreign laws and order
rule are widely set: the aggrieved party must take measures for
the reduction of damage as a result of contract breach, and in
another case a court has the right to reduce damages.

Thus, in Ukrainian legislation the institution of compen-
sation for losses corresponds to the general principle of full
compensation to the aggrieved party without allowance for
enrichment: reliability, damages foreseen, and measures for
preventing losses.

In Ukrainian legislation, forfeit as a preventive measure
of stimulation of debtor is also used for proper fulfilment
of obligation and by its nature is an accessory obligation
whose main task is to punish the agreement violator, but not to
renew infringed rights of the aggrieved party.

Civil Code of Ukraine determines the concept of forfeit as
providing obligation of fulfillment (articles 549—-551) and also
maintains the common concept of forfeit (fine and mulct) as
a money sum or other property that a debtor must transfer to
the creditor in case of infringement of obligation by a debtor.
Economic Code of Ukraine (articles 230-234) determines
the penalty sanctions as economic sanctions in the form
of money sum (forfeit, fine, mulct), that a participant of eco-
nomic relations is obliged to pay in case of his infringement
of the rules of realization of economic activity, unfulfillment
or improper implementation of economic obligations.

Conclusions. To summarize, it is possible to note that
economic-legal conception of responsibility for infringement
contractual obligations in Ukraine in general is correlated with
the legal norms of countries of continental law. In order to
increase the effectiveness of the legal regulation of contrac-
tual liability in economic relations in Ukraine, we consider it
necessary to establish in the legislation, as a means to pro-
tect the economically weaker party of agreement, the possi-
bility for the court to decide on the redundancy or reduction
of the amount of the penalty specified in the contract.
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