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CrtaTTs npucBsiyeHa KOMMNnekcHoMy Ta BcebiyHoMy aHanidy ocobnmBocTeli cniBBiAHOLWEHHS peanidaLii AUCKPELiiHMX NOBHOBaXeHb Ta Cyao-
BOrO KOHTPOSIO 3a iX peanisavieto. Y HayKosil nybnikauii aBTopamMu po3risHyTO AOKTPUHASbHI MiAXOAN A0 BU3HAYEHHS MOHATTS «AWNCKPELiH
MOBHOBaXeHHs». ABTOpamm HayKoBOi npaLi 3'icoBaHO y NpoLeci AOCNiAXeHHs, Lo MeTO AUCKpeLii € 3anobiraHHs CBaBinmto sik opraHis aep-
XaBHOI BNaau, Ta i opraHis MiCLEEBOro camoBpsiAyBaHHS, L0 3yMOBIIEHO TUM, LLO «3aCTOCyBaHHSA pO3CyAy He MOBMHHO CyNepeunTy 3aranbHo-
MIOACBKMM NpUHLMNaM Ta npuHumnam nybniyHoi cnyx6u, a 4o Toro X BiAMnoBifaTW 3aBAaHHI0, AN BUKOHAHHS sikoro Byrno 3acTocoBaHO Takuii
poscya. Y HayKoBil NpaLi aKLeHTOBaHO yBara Ha TOMY, LLIO 03HaKOK eheKTUBHOIO CyA0BOro 3aX1CTY Bif HEMPaBOMIPHOI AiSANbHOCTI HA BUKOHAHHS
[ONCKPELiiHUX MOBHOBAXEHb € NOCTAHOBMEHHS PiLLEHHS], IKe YHEMOXIIMBIIOE NOBTOPHE 3BEPHEHHS 40 aAMiHICTpaTUBHOMO opraHy abo noBTOpHe
BUPILLEHHS HUM TOTO X MUTaHHS. Y Npoueci 4OCMiAKEeHHS BCTAHOBMNEHO, WO 3AiINCHIONYM ANCKPELiHI NOBHOBaXXEHHS aAMiHICTPaTUBHWIA OpraH:
«nepecnigye nvwe Ty MeTy, 3aANs SKOi MOro HafineHo TakMMW NOBHOBaXXEHHAMU; [OTPUMYETbCSA MPUHLMNY 06’€KTUBHOCTI 1 6€3CTOPOHHOCTI,
BPaXOBYIOYM NNLLIE Ti YMHHWKK, SKi CTOCYIOTbCS KOHKPETHOI CNpaBw; AOTPUMYETLCSA NPUHLMMY PIBHOCTI Nepes 3aKoHOM, He JOoMnycKakyn Hecnpa-
BEASIMBOI AMCKpUMIHALi; 3abe3nevye HanexHy piBHOBary Mixx HECTIPUSTIMBUMU HacnigKamu, siki MOro pilleHHst MoXe MaTv Ans npas, cBobof
4u iHTepeciB ocCib, Ta NepecnigyBaHO0 NpY LILOMY METO; MPUNMAE CBOE PILLIEHHS B MEXax CTPOKY, MPUIHATHOIO Mif KyTOM 30py MUTaHHS, ske
BUPILLYETbCS; 3abe3neyye NocnifoBHe 3aCTOCYBaHHS 3aranbHuX agMiHICTPaTUBHUX NPUNWCIB 3 OAHOYACHUM BpaXyBaHHSIM KOHKPETHMX 06CTaBUH
KOXHOI cnpasu» 3a pesynsratamy NPOBEAEHOrO AOCHIMKEHHS aBTopaMu 3pobneHunini BACHOBOK MPO Te, L0 CbOrOAHI BNafHi opraHn HadineHi
[OCUTb LUMPOKMM CMEKTPOM AUCKPELINHUX NMOBHOBAXEHb, NPOTe CYA0BUMA KOHTPOIb, SKUA 3A4INCHIOETECS HE NMULLE HAaLUioHanbHUMK cyaamu, i,
30kpema €sponericbkm CyaoMm 3 npas NoanHY, 3abeanedye OTPMMaHHS OCHOBOMOMNOXHWX MpaB, CBOOOA Ta iHTepeciB rpomMaasH npu peanisadii
opraHamu ny6niyHoi Bnaam ANCKPEeLinHAMM NOBHOBaXEHHSIMM.

KntouoBi cnoBa: auckpeLis, ANCKPeLiHi TOBHOBaXEHHS1, opraHu nybniyHoi Bnagw, cyooBuiA KOHTPOIb.

The article is devoted to a complex and comprehensive analysis of the peculiarities of the relationship between the exercise of discretionary
powers and judicial control over their exercise. In the scientific publication, the authors considered doctrinal approaches to the definition of the concept
of “discretionary powers”. The authors of the scientific work found out in the process of research that the purpose of discretion is to prevent
arbitrariness of both state authorities and local self-government bodies, which is due to the fact that “the application of discretion should not contradict
universal principles and principles of public service, and also correspond to the task for which such discretion was applied. The scientific work
focuses attention on the fact that a sign of effective judicial protection against illegal activity in the exercise of discretionary powers is the issuance
of a decision that makes it impossible to appeal to the administrative body again or to resolve the same issue again. The article is devoted to
a complex and comprehensive analysis of the peculiarities of the relationship between the exercise of discretionary powers and judicial control over
their exercise. In the scientific publication, the authors considered doctrinal approaches to the definition of the concept of “discretionary powers”. The
authors of the scientific work found out in the process of research that the purpose of discretion is to prevent arbitrariness of both state authorities
and local self-government bodies, which is due to the fact that “the application of discretion should not contradict universal principles and principles
of public service, and also correspond to the task for which such discretion was applied. The scientific work focuses attention on the fact that a sign
of effective judicial protection against illegal activity in the exercise of discretionary powers is the issuance of a decision that makes it impossible to
appeal to the administrative body again or to resolve the same issue again. In the process of the research, it was established that when exercising
discretionary powers, the administrative body: “pursues only the goal for which it was granted such powers; adheres to the principle of objectivity
and impartiality, taking into account only those factors that relate to a specific case; adheres to the principle of equality before the law, not allowing
unfair discrimination; ensures a proper balance between the adverse consequences that his decision may have for the rights, freedoms or interests
of individuals and the objective pursued; makes its decision within the time limit acceptable from the point of view of the issue being resolved; ensures
the consistent application of general administrative prescriptions while simultaneously taking into account the specific circumstances of each case”
Based on the results of the research, the authors concluded that today the authorities are endowed with a fairly wide range of discretionary powers,
but judicial control, which is carried out not only by national courts, and, in particular, by the European The Human Rights Court ensures compliance
with the fundamental rights, freedoms and interests of citizens in the exercise of discretionary powers by public authorities. Based on the results
of the research, the authors concluded that today, authorities are endowed with a fairly wide range of discretionary powers, however, judicial control,
which is carried out not only by national courts, and in particular by the European Court of Human Rights, ensures compliance with the fundamental
rights, freedoms and interests of citizens in the exercise of discretionary powers by public authorities.

Key words: discretion, discretionary powers, public authorities, judicial control.
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Be3zanepeyno, po3rmoyaTy BHKJIAJ Marepially BBaKAEMO 32
JOIJIbHE 13 TosokeHb OCHOBHOTO 3akoHY — KoHctutyii Ykpa-
HH, 4. 2 cT. 19 s1K0i ikcye iMmepaTuBHE MONOKEHHS PO Te, 1110,
«OpraHd JepyKaBHOI BIAJW Ta OPraHH MICLIEBOTO CaMOBPSIIY-
BaHH, TX IT0CAN0BI 0COOM 3000B’sI3aHi JIiATH JIMIIIE HA ITi/ICTaBi,
B MEXax HMOBHOBRXEHb Ta y cHoCi0, mo nepenbadeni Koncru-
TyLi€lo Ta 3aKkoHaMM Ykpainm» [l]. Anamizyroun BHKIazeHe,
MH POOMMO JIOTIYHHI BUCHOBOK ITPO T, 10 «ITijl YaC BUKOHAHHS
YIPABIHCHKUX (PYHKIH JsUTbHICTH OpraHiB MyOIiYHOI BIaJd
Ta 1X M10CaJ0BUX 0C10 ITOBHUHHA 3/1CHIOBATHCS JIMIIIE BIATIOBIIHO
JI0 HOPMAaTHBHO-TIPAaBOBHX TIPUIIMCIB 3aKOHOIABCTBA. BBaxaeMo
3a JIOPEYHE 3ayBaKUTH, 110 CaMe JMCKPEIiiHI TTOBHOBAKCHHS,
SIKUMH HAJTUJICH] BJIaJiHI OpraHy Ta, BIATOBIIHO, iX MOCAJOBUX
0Ci0 € THM KOPJIOHOM, Ha SIKOMY MOXKE MaTH MICIe 3ITKHEHHS
iHTepeciB Blagu 3 3akpimieHuMH KoHcTuTymiero Ta iHIIMME
3aKOHAMH TIpaBaM{ Y CBOOOJAMH JIFONMHH Ta TPOMAJTHHHA,
I TIpUpOJa IHOTO IMpaBa YM CBOOOIM MOTEHIIHO MOXKe OyTH
MOpyLIeHa, BHACIIIOK 3I0OBKUBAHHS BIaJJHUIMU OpraHaMU CBO-
TMH JUCKPELIHHIMU TOBHOBKCHHIMI [2].

3 METOH HaWKpalioro pOo3KpUTTS 0O0paHoi uIs JI0Ci-
JDKCHHSI TeMaTHUKH, BBKAEMO 3a JOPEYHE BH3HAYHMTHUCH 13
MOHSTTSM «IUCKPEIifHI MOBHOBAKCHHS», 3’CYBAaTH IOPH-
JUYHY IPUPOAY TAKOTO SIBUINA, a Hajadi i MpoaHasli3yBaTh
0COOJIMBOCTI 3/IFICHEHHSI CY/TOBOTO KOHTPOJTIO 3a pealtizalliero
TaKUX TIOBHOBA)KEHb.

IIpaBoBa Hayka XapakTepu3ye AMCKpELiliHE NpaBo, K
«BOJIKO OpraHiB BHMKOHABUOi BJAJM OLIHIOBATH CHUTYyaIlil
Ta TpuiiMaTH 1o HUX pimeHHs. Hanpuknan, B. ABep’siHOB
TIIYyMauUTh MOHSTTS «TUCKPEIiiHA BIaa» K «CIocid peai-
3auii myOiyHOI BiaaM, 3a SKUM BIAMOBIIHUI Cy0’€KT BiIaau
(opran 4u ocaioBa 0co0a) 3aCTOCOBYE Ha/laHI HOMY B MeXax
3aKOHY TOBHOBa)KCHHSI Ha BJIACHHH po3cyl, 0e3 HeoOxia-
HOCTI Y3TO/DKeHHSI B Oy/b-sikiii (popmi CBOIX il 3 IHIIMMH
cy0’exramm» [4, c. 195].

V¥ cBoto uepry, T. @ydanbko TpakTye TUCKpeLiiiHi TOBHO-
BOXCHHS «K mependadeHi 3aKOHOIABCTBOM MOXKIMBOCTI
BJIAJHOTO Cy0’€KTa AiSTH HA CBiil PO3CY/ 3 METOIO MPUIHATTS
pillieHHS, sIKe € Hall01IbII ONTUMAIBHUM Y KOHKPETHIl cuTya-
1ii, y paMKax BjacHoi kommereHuii» [5, c. 58].

Hayxkogenp 0. I'. BapaOarr 3a3Hauae, 1m0 «Ijisi Kparoro
PO3YMIHHS AUCKpelii HeoOXiHEe OJHOYACHE TIOETHAHHS JJBOX
€JIEMEHTIB: «BOJILOBOTO, SIKMH BKIIOUae B ceOe BUIbHUN pO3-
CyH, 1 IHTENEKTyaIbHOro (MOPAJILHO-IIPABOBOIO), SIKUI O3HAa-
Yae BHUKOPUCTAHHS TUCKPELIHNX ITOBHOBA)XEHb 3a 370pO-
BUM Tiry3om» [6, ¢. 51]. TIpu 1ipoMy aBTOp BKasye, IO i
«3I0POBUM INIy3/I0M» CJiJl PO3YMITU HE JOTIYHUM LUIAX Ail,
a pO3yMHY CTaOLIbHICTH NPaBOMOPSIKY. BiH Takoxk HapiB
y TIPUKJIAJ] €BPOIEIChKI KpaiHH, e MeXaMH pO3CYAy BIIAaN
€ ICTOpHYHI KOHCTHTYII#HI Tpaauuil Ta mpaBosi 3Bu4ai. Came
MIPaBOBI HOPMH «Ha MOPAJIBHOMY, COLIATEHOMY Ta TPAJAUILiH-
HOMY PIBHSIX MOXYTb CTaTH PO3yMHHMHU OOMEKEHHSIMH 1 HE
JO3BOJISIIOTH «CITY>KOOBIISIM ITOKJIAJaTHCSl BUKIIOYHO Ha BHY-
TPILIHI MOTHBY IIPH 3 ICHEHHI CBOTO po3cyay» [2; 6].

Beszanepeyno, Ha kajb, BIIaHI OpraHyd HaJJIeH] JOCUTh
[IUPOKUM  CIIEKTPOM JTHCKPEIifHUX IMOBHOBaXEHb, IO,
y CBOIO 4epry, MOPODKYE Oe3Ii4 MOKIMBOCTEH ISl 37I0BXKHU-
BaHHSI OCTaHHIMHU Ta BUKOPUCTaHHS 1X Yy BJIACHHX MOTpedax.
Cnip 3a3HauuTH, 10 CHOIOJHI, a 0COOIMBO B yMOBax Biid-
ChbKOBOTO CTaHy, YMHHA CHCTEMa JEPYKABHOTO YIPABJIiHHS
€ HeeekTnBHOW. OJHIE0 3 0araTboX MPUYMH «€ HEUITKICTh
Ta HENpPO30pICTh MPOILEAYpP Ta KPUTEPIlB MPUIHATTS pillieHb
y OaraTtbox cepax JAep>KaBHOTO yIpaBIIiHHS, 10 PU3BOANUTH
JI0 aaMIHICTPaTHBHOTO CBaB/UIS Ta MOCHUJICHHS KOPYILIii»
[7, c. 113]. Takum 9nHOM, MU MOKEMO MPUNTH J0 BHCHOBKY,
[0 HAsIBHICTH JUCKPEIiHHUX MOBHOBKEHb IMOBHHHA TIEPE/-
0avaTH 1 BUBa)XXEHY YiTKy CHCTEMY KOHTpOIIIO 3a iX peai3a-
Li€10, 30KpeMa CHCTEMY CYAOBOTO KOHTPOJIIO.

MeToro 00MEKEHHS «TUCKPELT» € 3ar00iraHHs CBaBIILITIO
SIK OpraHiB JICPKaBHOI BJIAJIH, Ta 1 OPTraHiB MiCIIEBOIO CaMO-
BPSLyBaHHS, 10 3yMOBJICHO THM, 1110 «3aCTOCYBAaHHS PO3CYLY
HE TMOBWHHO CYMEPEUNTH 3arajJbHOMIOACEKUM TPUHIIAIIAM

Ta TPUHIUAIAM MyOJIiyHOT CITy>KOH, a JI0 TOrO X BiAMOBiIaTH
3aBAAHHIO, I BUKOHAHHS SIKOTO OyJIO 3aCTOCOBAHO TaKH
po3cyn» [2]. Taky NO3HUIIiF0 BUCIOBIIOE i €BPONICHCHKUI CYIT
3 TIpaB JIOIMHK Y CBOI PIIICHHSX, 30KpeMa y cripaBi «Boyox
nportu Ykpainm» Bix 2 gepBus 2006 poky. Tak, Cyx 3a3Havae:
«HaJIaHHs OpraHaM IyOniyHoi BIaau Ta iX 0CcaJoBUM 0co0aM
IIPaBOBOI AUCKpewii y BUINIsAI HEOOMEKEHOi BIaaAu HE BiAIo-
BiJla€ MPUHIIMITY BEPXOBEHCTBA IMpaBa». A TOMYy, OUIBIIICTh
JIepIKaB CTBOPIOE JIIEBI MEXaHI3MH KOHTPOIIO 32 PO3CYIAOM.
B VYkpaiHi Bka3anuil 000B’ 130K OKIAJA€ThCS HA aMiHICTpa-
THUBHI CyZH, BianoBinHo 10 Konekey anqMiHiCTpaTHBHOTO Cy0-
yuHcTBa Ykpainu (nani — KAC Ykpainn) [8; 9].

Mo crocyerbest mpaktuku BepxoHoro Cymy (Bemm-
koi Ilanmatu), TO 3a3HAaYUMO, IO OCTAHHS JO3BOJLIE 3pOOUTH
BHCHOBKH, III0 B MEXaX CyIOBOTO KOHTPOJIO CHOTOAHI CyAaMH
BUPOOJICHI KpUTEpIT IS TIEPEeBipKHU, Y JIisIB OpraH Ha IiICTaBl
Ta B M&Xax CBOIX TIOBHOBa)XEHb, JIOLILHO 3’SCYBaTH, 30KpeMa:
«4H € 11l TOBHOBKCHHST TUCKPEIIMHUMU; SIKIIO TaK, TO YU TXHS
peanizarist (Hepeaizailisi) Moke OyTH 00’ €KTOM Cy/I0BOTO KOHTP-
OJTFO, UM K JIUCKPEIisl a]MiHICTPATUBHOTO OpPraHy Ma€ BHKJIFOU-
HHH XapakTep; sSKILO K peasti3allis JUCKPELiHHIX TOBHOBAKEHb
MOXKE 3a3HATU Cy[AOBOIO BTPYYaHHS JULSL 3aXUCTY MOPYIICHUX
mpaB 0COOM, TO UM TIEpPECIifyBaB OpraH JIETITUMHY METY, 4d
JTISIB TIPO30PO 1 B IKOMOT'A TOCTIIOBHIIINIA CIIOCIO; UM JOTpUMaB
TIPOLIEITYPHi TapaHTIl; UM HAJIG)KHO BMOTHBYBAB PILICHHS; Y1 HE
€ BOHO CBABUILHUM (JOBUIHUM), HEpalliOHAJIbHUM, HE ITiATBEp-
JDKEHUM JI0Ka3aMy a00 5K TOMUJIKOBHMM II[OJI0 FOPUINYHKX (haK-
TiB; HEOO EKTHBHHM a00 SIBHO HecrpaBeutBum» [10].

BonHouac, y pimenni €CITJI, sike My BiKe ChOTOJTHI 3raj1y-
BaJIy, y crpasi «Bosox npotu YkpaiHuy», OLIHIOIOUY IIOBHOBA-
JKEHHS Jep>KaBHUX OpraHiB MyOJiuHOI BIaaM, Cy/ MOCHIABCS
Ha HU3KY TPUYWH, 30KpeMa 1070 HasBHOCTI auckpertii. Taxk,
CyI 3a3Ha4WB, IO, «SIKIIO HPaBOBI HOpMH c(opMyITbOBaHI
JIOCTaTHbO YITKO, LI00 J03BOJIUTH KOKHOMY y pa3i HeoOXif-
HOCTI, IIUISIXOM BiJITIOBIIHUX KOHCYJIBTALIH PETYJIFOBATH CBOIO
MOBE/IIHKY, TO 1I€ € «Tepe0auyBaHO0» HOPMOFO MpaBa. Takox
CyJI BKa3aB, 1110 Ha/IAaHHs OpraHam IyOJIiuHO1 BIIaiu Ta iX moca-
JIOBUM 0C00aM NpaBoBOi JUCKpeELil y BUNIII HEOOMEKEHOT
BJIaAM HE BiAMOBiZae MPUHLOUIY BEpXOBEHCTBA Ipama. Tomy
3aKOH Ma€ MOBHO Ta YiTKO BU3HAYMTH MEXKI JAUCKpe-IIil, Ha/ia-
HO1 KOMIIETEHTHOMY OpraHy Ta MpoLeaypH ii BUKOHAHHS, Bpa-
XOBYIOUH 3aKOHHICTb METH L[bOT'0, IS TOT'O, 11100 3a0€31eUnTH
oco0aM HaJleXKHUH 3a-XUCT BiJ CBaBUILHOTO BTpyUYaHHs» [9].

Bapro 3a3naunTn, 1m0 B Ykpaini BianoigHo 1o Kogekcy
aJIMIHICTPATUBHOTO CYNOYMHCTBA YKpaiHU 3IiHCHEHHS edek-
TUBHOTO KOHTPOJIIO 32 JMAisJIbHICTIO BIINOBIAHUX CyO’€KTIiB
BJIaJHUX TOBHOBA)XXEHb, TOKJIAAETHCS HA aJMIHICTpATHUBHI
cynu [8]. 3rigHo 3 4. 2 ct. 2 KAC VYkpainu «y crpaBax 11010
OCKap)KEHHsI PillleHb, il 4i Oe3isTIbHOCTI Cy0’€KTIB Biajl-
HUX IIOBHOBAXEHb aJMIHICTPATHBHI CyIU NEPEBIPSIOTH, YU
NpUHATI (BYMHEHI) BOHM: Ha IiACTaBi, y MeXaX IOBHOBA-
JKeHb Ta y Crocio, 1o Bu3HaueHi KoHCTUTYIi€0 Ta 3aKoHAMHU
VKpalHu; 3 BAKOPHCTAHHIM ITOBHOB)KEHHS 3 METOIO, 3 SKOIO
LIe TOBHOBAXXECHHS HAJaHO; OOIPYHTOBAHO, TOOTO 3 ypaxy-
BaHHSIM YCiX 00CTaBHH, 1110 MAKOTh 3HAUCHHS JIJIsl IPUIHSTTS
pitieHHst (BUMHEHHS Jii); O€3CTOPOHHBO (HEYIEPEIKEHO);
JIOOPOCOBICHO; PO3CYIUIMBO; 3 JOTPUMAHHIM HPUHIUITY PiB-
HOCTI TIepesl 3aKOHOM, 3ar00iraiouu BciM (Gopmam AUCKPUMI-
Hauii; IpomnopuiiHo, 30KpeMa 3 JOTPUMAHHAM HEOOXiTHOTO
OasaHcy MK Oy/Ib-SIKHMHA HECHPUSTIUBUMH HACITIIKAMHE JIJIS
mpaB, cBOOOJ Ta iHTEpEeCiB OCOOM 1 IIAMH, HA JOCATHEHHS
SKMX CHpPSMOBaHE Lie pillieHHs ([Iis); 3 ypaxyBaHHSIM MpaBa
0CcOo0M Ha y4yacThb y MPOLECI NPUHHSATTS PIllICHHS; CBOEYACHO,
TOOTO MPOTSITOM PO3YMHOTO CTPOKY» [8].

PoskpuBaroun 00paHy I JOCHIIDKSHHS TEMaTHKY,
HE MOXXEMO OMHHYTH yBarow i Toil ¢axt, mo y 1980 poui
Komiter Minictpis Pagu €Bponm cxBanus Pexomenmarito
Ne R (80) 2 cTocoBHO 3aiHiCHEHHSI aIMIHICTPATHBHOO BIIAI00
JIICKPELiTHNX MOBHOBaXeHb. JIOKYMEHT MiCTHTh BU3HAYCHHS
JMCKPELiIHOro OBHOBAXKEHHS, SIKE YaCTO LIUTYETLCS B yKpa-
THCBKIH Cy/OBil MpaKTUL («ITOBHOBa)KEHHS, SKE aIMiHICTpa-
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TUBHUI OpraH, NMpUUMArOYM PIIICHHS, MOXE 3/1HCHIOBATH
3 NEBHOIO CBOOONOIO JUCKpeLii — TOOTO, KoY Takuil opraxH
MOK€ OOMPATH 3 KiJbKOX IOPUANYHO JOIMYCTUMHUX PILLICHb T€,
sIKe BIH BBa)KAa€ HAMKpaIuM 3a JaHux odctaBun») [10; 12].

Kowmiter MinictpiB Pamu €Bpomu IOMOBHHB 3araiibHi
IIpOLIeypHI rapaHTii, BU3Ha4YeH] Nonepeanboro Pesomomnieto,
TaKUMU CeU(iITHUMHU ITpaBUIaMu: «Oyab-sIKi 3arajibHi agMi-
HICTPATHBHI MPUIHCH CTOCOBHO 3aCTOCYBAHHS JIUCKPELIHHIX
MTOBHOBA)XEHb MAalOTh a00 ONPUITIONHIOBATHCS, a00 TOBiNO-
MJIISITUCS 0c00i, SIKOT BOHH CTOCYIOTHCS, Y BIANOBIIHUIA CIO-
ci0 i B HeoOXiTHOMY 00Cs3i, SIKIII0 BOHA 3BEPTAETHCA 3 TAKOIO
BHMOTOI0, 710 a00 Micisl NPUAHSTTS akTy ab0 BUYMHEHHS il
CTOCOBHO Hel; SIKIIIO aJMiHICTPaTHBHUHA OpTraH, 3iHCHIOIOUN
JMCKpelliiiHe MOBHOBAXKCHHS, BIJICTYIIAE BiJl 3araJIbHUX aJMi-
HICTPAaTUBHUX MNPUIKCIB i TakUi BiAXiJ Mae HECHPHUATIMBI
HACJIIZIKK JJIs TIpaB, cBO0O 4K iHTEpeciB 0colu, ii Mae OyTH
MOBIIOMJICHO TIPO MiZICTABH IS TAKOTO PIillIeHHS a00 B aKTi,
SIKMH cTocyeThes i€l ocobu, abo, Ha 11 KIOMOTaHHS, B MTUCH-
MOBIHi opmi B Mekax po3yMHOTo CTpoky» [12].

Kowmirter MinictpiB Pagu €Bporu copmyIroBaB MPUHIIUIIH,
SIKI CITYTYIOTh 3MiCTOBHUMH TapaHTIsSIMH yXBaJICHHSI CIIPABEITH-
BOTO pillIeHHs (esKi 3 HUX, HAIIPUKIIA/1, PIBHICTb, CBOEYACHICTh
€ TaKOX MPOLIEyPHUMH rapaHTisIMAU ). 311 HCHIOI0YHN TUCKPELiHHI
MTOBHOB)KCHHS &/IMIHICTPATUBHHUI OpraH: «Iepeciiiye JIMIe
Ty METY, 3a]UIs SIKOT HOTO HAIICHO TaKMMU MTOBHOBAYKECHHSIMI,
JOTPUMYEThCS TPUHLUITY 00 €KTHBHOCTI I 0E3CTOPOHHOCTI,
BPaxOBYIOUH JIMIIE Ti YMHHHKH, SKi CTOCYIOTHCS KOHKPETHOT
CIIpaBH; JOTPUMYEThCS NPHHIMITY PIBHOCTI MEPEI 3aKOHOM,
HE JIONMYCKAlouM HECTPaBEeIUTHBOI MCKPUMIHALL; 3a0e3redye
HaJIO)KHY PIBHOBary MDK HECIPUSTIMBUMM HACIIJKAMHM, SIKi
HOro pillleHHs! MOXKe MaTu JUIsl TIpaB, CBOOOA UM iHTepeciB 0cil,
Ta MepecIIiayBaHO MPH [OMY METO; PUIMAE CBOE PIllICHHS
B MeXaX CTPOKY, NPUIHITHOTO IIiJl KyTOM 30py IHTaHHS, SIKE
BUPILIY€EThCS; 3a0€3eUye OCIIIIOBHE 3aCTOCYBaHHS 3aralbHUX
aIMiHICTPaTUBHUX MPUITKCIB 3 OAHOYACHUM BPaXyBaHHSM KOH-
KpETHUX 00CTaBHH KOKHOT cripam» [12].

VYei ni OPUHOMNKA JOTPUMAHHS METH THOBHOBRYKSHHS,
0€3CTOPOHHOCTI, PIBHOCTI Ta HEIUCKPUMIHALil, Npomo-
PLIHHOCTI, PO3YMHOCTI CTPOKY, OOIPyHTOBAHOCTi — BTiJICHI
B 4. 2 cT. 2 KAC VYkpainu [8].

BBakaeMo 3a JOLibHE 3a3HAYMUTH, 10, O€33aMepPETHO, K
1 OyIb-SIKOTO MPABOBOTO ABUINA, 1 Y JUCKPELiMHUX OBHOBA-
JKEHb € CBOi NPUOIYHUKH Ta NPOTUBHUKH. Tak, IPUOIYHHUKH,
HASBHOCTI JMCKPEHIHHUX TPaB y MPaBO3aCTOCOBUOMY IPO-
1eci, SIK BKa3yBaloCs paHilie, 0OTpyHTOBYIOTh HOro HeoO-
XIIHICTB 1 peasbHiCTh. Y 3B’SI3Ky 3 LIMM, MOXKHA CKa3aTu, 110
«3aKOH 3araJlbHUH, a 3aCTOCYBAaHHS 3aKOHY — TBOpYa [isUIb-

HICTh. TOMY 3aJIMIIIAFOTHCS BIHOCHO TMPOKI MOXKITMBOCTI JIJIS
IIPUBHECEHHS CIPSIMOBAHOCTI Cy0’€KTiB IPaBO3acTOCYBAHHS
B CIpaBi, i 0cOONNBO B mpoweci Horo po3nsaay. Taki MOXIH-
BOCTI JIy)Ke 3HA4HI y BHIaJKaX KOHKpETH3allil mpasa, Mmojo-
JIaHHS TIPOTAIMH Y TpaBi, PIlICHHS MHUTAHHS IPH 3HAYHOMY
po3cyai mpaBo3actocoByBada» [2; 13].

ITpOTUBHUKHK 3aKpIIIEHHST 32 BIAJHUMH OpPTaHAMH JIHC-
KpELiHUX ITOBHOBa)XEHb 3a3HA4alOTh PO TE, IO 3aCTOCY-
BaHHSI IUCKPELIHIX MTOBHOBa)XXEHb CTABUTB ITiJl CYMHIB TaKHi
3arajJbHOBU3HAHUIN MIPUHIMUII [IPABO3ACTOCOBUOIO IIPOLIECY, SIK
JIOLIIBHICTD: «BUIAIOUM HOPMATHBHI PO3MOPSDKEHHS, 3aKO-
HOIaBeIlb MOBMHHUI BPaxOByBaTH JIMIIE 3arajbHi TEHIEHIIT
PO3BUTKY CYCIUILHHX BiIHOCHH, BUPOOJISITH iicayibHI MOJEITI
MOBODKCHHSI JIFOZICH, TOMY 110 BiH HE B 3MO3i BpaxyBaTH BCi
crerGiuHi  0COOIMBOCTI KOHKPETHHX OOCTaBUH KOXKHOTO
BUIMAJIKY. Y CBOIO Yepry, MOIIIBHICTh IPABO3aCTOCYBAHHS MTPH-
MyCKae BOJIIO 1 HE3aJIEKHICTh HOTO Cy0’€KTiB. 3aKOH TTOBUHEH
HaJaBaTH [0CaJOBUM 0c00aM, 1110 HOro 3aCTOCOBYIOTH, BifloMi
MOXKJIMBOCTI B paMKax, YCTaHOBJICHHX 3aKOHOM, CaMOCTIHHO
BUIIYKYBATH IUISIX TS Oro HAaOIIBII MPaBMIIBHOTO 3aCTOCY-
BaHHSI BIIMOBITHO 10 3a/1a4, IO BiH CTaBUTh, 3 YpaXyBaHHIM
ocobnuBOCTEl KOXKHOI crpaBu. Taka MOMJIMBICTD HMOBHHHA
HaJIaBaTHCSl MOCA/JI0BUM 0cO0aM TOJi, KOJM pIllICHHS 3ajad,
TIOCTABJICHUX 3aKOHOM, 3AJISKHTh BiJ] KOHKPETHHX OOCTaBHH,
[0 HEMOXJIMBO 3a3Jalierifib nependauynTu 1 KBamiikyBaTh
B 3aKOHI 0€3 IIKOIH JUIsl HOro MPaBUIBHOIO 3aCTOCYBaHH» [2].

TakuM 4MHOM, NpOaHANI3yBaBIIN yCE BHIIEBUKIAACHE,
MH MOYKEMO 3pOOHTH BHCHOBOK TIPO T€, 11O ChOTOHI BJaHI
OpraHd HaAiIeHI JOCUTh HIMPOKUM CIIEKTPOM AMCKPEIIHHIX
MOBHOBAKEHbB, TPOTE CYTOBUN KOHTPOJIb, SIKHH 3MIHCHIOETHCS
He JIMIIE HalliOHAIBHUMH CyAaMH, i, 30KpeMa €BponeiHcbKuM
Cynom 3 mpaB JIIOIUHH, 3a0e3reuye JOTPUMAHHS OCHOBOIIO-
JIOKHHX TIpaB, CBOOOJ Ta IHTEpeCiB TpOMAJsH MpH peajiza-
uii opraHamu myOmiyHOi BlagM AUCKPELiMHMMU IOBHOBA-
xeHHAMH. OKpiM TOro, IIPOAHAai3yBaBIIM CYJOBY IPAaKTHUKY,
30KpeMa 1 peasizalifo Cy[IoM JUCKPELIHHUX TOBHOBaXECHb,
MH pOOMMO BHCHOBOK IIPO T€, IO MOXKJIMBICTH 3aCTOCYBaTH
BJIQJIHUMU OpPTraHaMH JUCKPEIilHI TOBHOBAXEHHS € OJHIEI0
i3 rapaHTiil 3a0e3ne4ueHHs MpaB 1 cBOOOM JIIOOUHU 3 ypaxy-
BaHHSIM MOTPeO cydacHOCTI. TakoX akKIEHTYEMO yBary, II0
JTOCIIJKSHHST peatizallil JUCKPEIiiHUX MOBHOBAXKCHD BIIAJI-
HUMU OpraHaMu Ta iX MocagoBUMH 0co0aMu, HacamIepen, ix
BHU3HAUCHHS Ta CyJAOBOTO KOHTPOIIO 32 TX BUKOHAHHSM, CBiJl-
YUTh MPO AOIIIBHICT 3aKOHOJABYOTO 3aKPIIICHHS TOHSTTS
«IMCKPEeLiitHI TOBHOBaXKEHHS», & TAKOXK CTaBUTD Hepe]] 3aK0-
HOJIABIIEM 3aBJAHHS BHPOOJICHHS YiTKUX MEX 3aCTOCYBAHHS
3a3HAYCHUX TUCKPEI[IHUX TTOBHOBAKEHb.
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